














DECISIONS 


OF THE 


SUPREME COURT OF FLORIDA, 





JANUARY TERM, 1885, 





Atva A. Knieut ET. AL., PLAINTIFFS IN Error, vs. H. 
& H. Wetskorr, DEFENDANTS IN Error. 


1. A paper purporting to be a writ of scire facias ad audiendum errores, 
which is not tested, and is otherwise informal, and which is not 
served by an authorized officer, is not a legal writ. 

2. A writ of scire facias ad audiendum errores, issuing from the Su- 
preme Court, or by the Clerk of a Circuit Court as a writ of the 
Supreme Court, should be tested in the name of the Chief 
Justice of the Supreme Court. Such a writ cannot lawfully be 
tested in the name of the clerk issuing it. 

8. Process of the Supreme Court, whether issued by its Clerk or the 
Clerk of a Circuit Court, must be served by the Sheriff of the 
Supreme Court or his legally authorized deputy. The Sheriff of 
the county in which the Supreme Court is held is the Sheriff of 
the Supreme Court, Section 4, p. 937, McO’s Digest, (section 
11, act of February 10, 1882,) is not in force. 


Writ of Error to the Circuit Court for Duval county. 


The defendants in error moved to dismiss the writ. 
The other facts of the case are stated in the opinion. 
A. W. Cockrell ¢ Son for the motion. 

M. C. Jordan, contra. 
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Mr. Justice Raney delivered the opinion of the 
court : 


1. This is a motion to dismiss the writ of error. The final 
judgment sought through such writ to be reversed was 
rendered at the the fall term, A. D. 1882, of Duval Circuit 
Court, which adjourned in December of that year. The 
writ of error issued out of the Clerk’s office of such 
Circuit Court on the fourth day of April, 1884, on which 
day the Clerk certified the record to this court in com- 
pliance with the writ, and the same was filed here at the 
ensuing June term, when the defendants in error, who were 
plaintiffs below, moved to dismiss the writ on the grounds 
that the scire facias ad audiendum errores had “not been 
served on them as required by law,” and that the “service” 
thereof had “ not been perfected as required by law.” This 
motion was continued to the present term, and on the hear- 
ing before us it was amended by adding as an additional 
ground that such scire facias “ was not issued or fested as 
required by law.” 

The scire facias is tested in the name of the Hon. James 
M. Baker, Judge of the Circuit Court, and also in that of 
“T. E. Buckman, clerk” thereof. The return of the ser- 
vice is as follows: 

“May 9th, 1884.—Executed the within by handing a true 
copy thereof to Harry Weiskopf, and by leaving a true 
copy with Harry Weiskopf for Henry Weiskopf, and by 
showing him at the same time this original. 

“UrnraH Bownen, Sheriff D. C. 

“ By T. E. Writs, Dep.” 

Section 9, of the Act of 1868, (chapter 1626,) organiz- 
ing, this court, provides that “ the sheriff of the county in 
which the court is held, shall be the Sheriff of the Su- 
preme Court, and shall in person or by deputy attend its 
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sessions and serve all process required to be served.” This 
court is held only in Leon county, and the sheriff thereof 
is consequently the sheriff of the court. There is no sub- 
sequent statute or rule of court changing the law as above 
provided, nor is there any pretence that either Bowden or 
Williams had been deputized by the sheriff of Leon, as 
sheriff of this court, to serve the writ, which, though issued 
by the Clerk of the Circuit Court, is the writ of this court, 
the same as if it had been issued by the Clerk of this 
court. The Sheriff of Duval county having no statutory 
authority to serve writs of this court, and not being depu- 
tized by the sheriff of this court to act for him, the ser- 
vice is of no more effect than if it had been made by any 
person not an officer, and is consequently illegal. In Tisch- 
ler vs. Wall, 20 Fla., 924, where a citation held to be ille- 
gal was served on an appellee “by an individual not an 
officer of the court,” Mr. Justice Westcott, speaking for 
the court, says: “ We thus have no legal citation and 
no legal service of what purports to be a citation.” Wecannot 
do away with the statutory provision quoted. 

Section 4, pages 937, 988, of McClellan’s Digest, is not 
in force, and has not been since the approval of Chapter 5, 
of our statutes. 

2. In the case of Tischler vs. Wall, where the cita- 
tion, issued by the Clerk of the Circuit Court, was tested 
in the name of the Circuit Judge, it is said: “ All 
writs issuing from the Circuit Court, except writs of error, 
under the act of February 10, 1832, (Thomp. Dig., 447, 
§4,) are, by the statute required to be tested in the name of 
the Clerk of the Circuit Court, and all writs issuing from 
this (Supreme) Court or by the Clerk of the Circuit Court, 
which serve the purposes of writs of this court, should be 
tested in the name of the Chief Justice of this court, 
where the statute does not otherwise direct. There is no 
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statute in this State authorizing or requiring any writ to 
be tested in the name of the Judge of the Circuit Court.” 
The appeal was dismissed in this case because ot the cita- 
tion authorized by Rule 101, of Circuit Court Rules, being 
thus improperly tested, and of the illegal service alluded 
to above. If the ¢este in the name of the Circuit Clerk is 
proper in the case at bar, then it can hardly be contended 
that the use also of the Circuit Judge’s name will vitiate 
it. Do the statutes of this State provide that a scire facias 
ad audiendum errores from this court may be tested in the 
name of the Clerk of the Circuit Court issuing it? 

By the act of November 21, 1328, “ relating to judicial 
proceedings,” it was provided as to proceedings in the Su- 
perior and County Courts that all process should be tested 
“in the name ot the presiding Judge of the Court.” On 
the 2lst of November, 1829, an act entitled “an act to 
amend an act regulating judicial proceedings, approved 
November 23d, 1828,” was approved by the Governor. 
The only act passed in 182%, * regulating judicial proceed- 
ings,” was that approved November 2/st, and just referred 
to, and,there being no other, it was meant notwithstanding 
the mistake as to the date of its approval. The seventh 
section of the act of 1829, provides that all process shall 
bear test in the name of the clerk issuing it, and is to be 
found in Thompson’s Digest, sec. 4, p. 326, and McC.’s 
Dig., sec. 5, p. 811. The act of 1828 does not relate to 
proceedings in the cvurt of appeals, but only to those in 
the Superior and County Courts, and the seventh 
section of the act of 1829 takes the place of 
the seventh section of the former act, covering the 
same subject, and making also provisions as to venue 
or the place of trial. In 1828, an act entitled “an act reg- 
ulating the mode of suing out writs.of error and prosecut- 
ing appeals in the court of appeals of the Territory of 























JANUARY TERM, 1885. 








Knight et al. v. H. & H. Weiskopf—Opinion of Court. 








Florida” was passed, it having been approved November 
12th, of that year. This act relates to appeals from the 
Superior Court to the Court of Appeals,and writs of error 
from the latter to the former. In 1832, an act was passed 
with the same title, it having been approved February 10th, 
and being a revision of the former act. Both of these acts 
provide that the writ of error contemplated thereby should 
be tested in the name of the presiding Judge of the Court 
of Appeals, and provide for issuing a scire facias ad audien- 
dum errores, each directing that it shall be issued by the 
clerk issuing the writ of error, be returnable with the 
writ, and be served on the defendant in error, or if he be a 
non-resident, or be not in the territory, then on his legally 
authorized agent or his attorney in the court below, and at 
least twenty-five days before the first day of the Court of 
Appeals. Section 6, on page 447 of Thompson’s Digest, is, 
with the substitution of “Supreme Court” for “Court of 
Appeals,” rendered necessary on the change of judicial sys- 
tem after becoming a State, the 9th section of the act of 
1832 and in substance, the ninth section of the act of 
November 12, 1828. It seems clear then that the act of 
November 21, 1828, “ regulating judicial proceedings,” did 
not cover the matter of teste of the “ sci. fa.,” provided for 
by the act of November 12, 1823, the former relating in 
no wise to proceedings in the Court of Appeals, and it is 
equally clear that the purpose of section seven of the act of 
1829 was to cover only the process covered by the act of 
November 21, 1828, i. e. process issuing from the Superior 
or County Courts. 

Our conclusion is that thereis no statute of this State au- 
thorizing a scire facias from this court under section 6, page 
447, of Thompson’s Dig., to be tested in the name of the 
Clerk of the Circuit Court who issues it, and therefore in 
11 
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accordance with the decision in Tischler vs. Wall, we hold 
that it should have been tested in the name of the Chief- 
Justice of the court. 

3. This, however, is not the only defect in this writ. It has 
io style of process: “ The State of Florida,” as required 
by section 2, of Art. 6, of the Constitution. This, it is 
true, is a “formal requirement,” as held in Weiskopf vs. 
Dibble, 18 Fla., 22, and if it and the defect as to the teste 
were to be considered alone, might be cured by amendment. 
But we have here not only an imperfect writ, but there has 
for the reason stated, to say nothing of others apparent on 
the face of the return, been no legal service of it. 

The U. 8. Statute,as to writs of error, provides that there 
shall be annexed to and returned with the writ of error an 
authenticated transcript ot the records, &c., “ with a cita- 
tion to the adverse party * * * .” In Lloyd vs. Alexan- 
der, 1 Cranch., 365, the writ of error was quashed because 
it was not accompanied by a citation, Chief-Justice Mar- 
shall remarking: “A citation not served is as no citation.” 
In Kitchen vs. Randolph, 93 U. S., 87, Chief-Justice Waite 
says: “The citation was essential to the validity of the 
writ, and without it the writ would be quashed. The writ 
brought up the records and the citation the parties.” In 
Villabolos vs. The United States, 6 How., 81, the citation 
was signed by the Clerk of the Superior Court of Florida, 
instead of the Judge, and consequently was not valid. The 
appeal was filed in the Clerk’s office Nov. 25, 1838, but no 
further steps were taken till August 9, 1844, when the ci- 
tation issued, and service thereof made on the 13th of the 
same month. Chief-Justice Taney delivering the opinion, 
says: “ But if the citation had been properly signed it is 
too late. By the act of 1828 the claimant must appeal 
within four months, and the act of 1803 subjects appeals to 
the rules and regularities prescribed by law in cases of writs 



















































JANUARY TERM, 1885. 








Knight et al. v. H. & H. Weiskopf—Opinion of Court. 








éferror. Now the writ is always returnable to the term ot 
the Appellate Court nezt following the date of the writ, and the 
citation required by the act of 1789 (which is the summons 
to the opposite party to appear) must be returnable to the 
same term, and unless the writ and citation are both served 
before the term the case is not moved to the Appellate 
Court, and the ‘writ, if returned afterwards, will be 
quashed.” 

In the case of the U.S. vs. Curry, 6 How., 106, the ap- 
peal was filed in the Clerk’s office Nov. 5,1846. The next 
term of the Supreme Court commenced on December 7. 
“ But,” says the court, “there was no citation to the ad- 
verse party to appear at that time,and consequently the case 
was not removed to this court upon that appeal. The cita- 
tion which issued on August 27, 1847, would not bring up 
an appeal returnable to the December Term, 1846.” In 
Bacon vs. Hart, 1 Black, 32, there was both a writ of error 
and a citation and there is no exception to the form of 
either. There was, however, no proper service of the cita- 
tion, and the motion was to dismiss “ for want of service ” 
thereof, and was granted. The opinion by Judge Taney 
concludes thus: “ The citation not being served.on the party 
or his counsel, the cause is not brought into thiscourt agree- 
ably to the act of 1789, and the writ must be dismissed for 
want of jurisdiction.” 

In Castro vs. U. S., 3 Wall., an appeal was allowed No- 
vember 11,1864. Nocitation was issued returnable to the 
next term of the Supreme Court, nor was the record filed 
and case docketed during the term. On the 29th of May, 
1865, citation was issued returnable to the December Term, 
1865, and service of it acknowledged by the District Attor- 
ney and the writ returned and records filed at such term. 
“The appeal,” says Chief-J ustice Chase, “was allowed on the 
11th of November, 1864, arid the allowance, with a citation 
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to the adverse party duly served, and a copy of the records 
should have been sent here at the next term. This was not 
done and the appeal, therefore, became void. The citation 
subsequently issued was, consequently, without avail, for 
there was no subsisting appeal.” It is plain from these au- 
thorities that a citation is essential to the writ, and that in 
the opinion of Chief-Justices Marshall, Taney and Chase, 
‘speaking for the court, service of the citation prior to the 
term to which it was returnable was equally essential. 

In Dayton vs. Lash, 4 Otto, it was held that the language 
in Villabolos vs. U. 8., and U. 8S. vs. Curry, as well as that 
in the City of Washington vs. Dennison, 6 Wall., is too 
broad, and that in neither of such cases “ was it necessary 
to decide that a citation actually issued upon the allowance 
of an appeal must be served before the first day of the term 
in order to preserve jurisdiction and * * * that such an 
omission does not avoid the appeal.” This case was called 
to the attention of this court in the cases of Joost vs. Elliott 
and Tischler vs. Wall, and Judge Westcott says: “ The 
difference between that case and these is that in that case 
there was a legal citation not served, while in these cases we 
have no legal citation.” We may add that in Bacon vs. 
Hart the sole question was as to the service of the citation, 
and the writ was dismissed for want of it. 

Our statute requiring, as it does, that the scire facias ad 
audiendum errores shall be returnable with the writ of error, 
and that it shall be served on the defendant in error twenty- 
five days previous to the first day of the term of the Su- 
preme Court, and the writ of error as well as the sci. fa. 
having in this case both been in time to be, as they were, 
returnable to the June Term 1884, and there having been no 
legal service of the sci. fa., the motion must, in the light of 
Tischler vs. Wall, and other cases cited, be granted. In view 
of the defective character of the sci. fa. and want of service 
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the rule laid down in Tischler vs. Wall, if nothing else, 
constrains us from granting a new writ on terms as in Day- 
ton vs. Lash. 

The authorities cited show that the attempt to cure the 
mistake as to service, &., by taking a new sci. fa. out of 
the Clerk’s office in vacation is not effectual. 

Let the writ be dismissed. 





J. E. T. Bowprn ef Au., APPELLANTS, vs. Emtty R. WIL- 
son, EXECUTRIX, ET AL., APPELLEES. 


1. Where a case has been tried at a term of the Circuit Court, and an 
order has been entered upon the minutes of the term, allowing 
time after the term for making up and signing a bill of excep- 
tions, and the Judge of such Circuit, who tried the case, becomes 
unable from sickness to settle and sign the bill in vacation, a 
Judge of another Circuit has power under section 4, of chapter 
373, Laws of Florida, (sec. 27, p. 337, McC’s. Dig.,) to settle and 
sign it in vacation within the time limited by the order. 

2. Where there has been no entry of such an order in the minutes of 
the term, as provided by Rule 97, of the Circuit Court Rules, 
the bill of exceptions will be struck from the transcript of the 
record filed in the Supreme Court on appeal. 


Appeal from the Circuit Court for Duval county. 


This case was tried and judgment therein was entered in 
said Circuit Court, at the spring term thereof for 1884. 
Said court adjourned, and said term ended June 19, 1884. 
On July 10, 1884, there was filed in the office of the clerk 
of said court an order, signed by the Judge of said court, 
and dated June 16, 1884, allowing the appellants thirty 
days after the adjournment of said term“ in which to pre- 
pare and present their bill ot exceptions.” 

The bill of exceptions was signed July 18, 1884. 
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The other facts of the case are stated in the opinion. 
A. W. Cockrell ¢ Son for the motion. 
F.. F. L’ Engle g Son contra. 


Mr. Justice Raney delivered the opinion of the 
court: 


The motion of the appellees in this case is “to strike from 
the records herein what purports to be transcribed therein 
as a bill of exceptions, and the assignment of error based 
thereon,” upon the ground that said purported bill of excep- 
tions was not signed by the Judge of the Circuit Court of 
the Circuit in which the case was tried, nor otherwise es- 
tablished as required by law. 

The case was tried in the Circuit Court for Duval county 
at the spring term, 1884, before Judge Baker, of the 4th 
Circuit, and the bill of exceptions was signed after the ad- 
journment of the term by Judge Vann, of the 3d Circuit 
in the latter circuit. It is stated in the bill of exceptions 
that Judge Baker is “ unable from sickness to sign and set- 
tle” it, and such was the ground of the application to 
Judge Vann, as is shown by the notice and affidavit in the 
record. 

The statute of Westminster, the second, 13 Edward I, 
cap. 31, A. D. 1285, is as follows.: ““ When one that is 
impleaded before any of the justices doth alledge an excep- 
tion, praying that the justices will allow it, which if they 
will not allow, if he that alledged the exception do write 
the same exception, and require that the justice will put 
to their seals for a witness, the justices shall do so; and if 
one will not another of the company shall, and if the King, 
upon complaint. made of the justices, cause the record to 
come before him, and the same exception be not found in 
the roll, and the plaintiff show the exception written, with 
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the seal of a justice put to, the justice shall be commanded 
that he appear at a certain day, either to confess or deny 
his seal, and if the justice cannot deny his seal, they shal] 
proceed to judgment according to the same exception, as it 
ought to be allowed or disallowed.” 

Rule 97, of the Circuit Court Rules, provides that “ the 
bill of exceptions shall be made up and signed during the 
term of the court at which the verdict is rendered or trial 
had, unless by special order further time is allowed. In 
case such special order is made it shall be entered in the 
minutes, and in making up the bill of exceptions the fact 
that such an order was made shall be mentioned therein or 
shall otherwise appear in the record.” 

Section 4, of chapter 327, of the statutes, A. D. 1851, 
McC.’s Dig., §27, page 337, provides that “ whenever the 
Judge of a Circuit Court shall be unable from absence, 
sickness or other cause, to diseharge any duty whatever ap- 
pertaining to his office which may be required to be per- 
formed in vacation or between terms, it shall be the duty of 
any other Circuit Judge on the application of any party to 
perform such duties, and to hear and determine all such 
matters as may be submitted to him; and such judge may 
discharge said duties either in his own or any other circuit, 
and shall be substituted in all respects in the place and 
stead in the matter aforesaid, of the judge unable * * * 
to act.” 

In Hays, Adm’x, vs. McNealy, 16 Fla., 406, “a case and 
exceptions” were presented by appellant to Judge Van- 
Ness, of the First Cirtuit, who had tried the cause. The 
respondents offered amendments to the same. Judge Van- 
Ness resigned before he had settled the “ case and excep- 
tions” and the Hon. A. E. Maxwell was appointed his suc- 
cessor, and afterwards settled the case and exceptions as 
amended, This court held that “the rule reqniring that 





168 SUPREME COURT. 








Bowden et al. v. Emily Wilson, Executrix, et al.—Opinion of Court. 








the Judge presiding at the trial shall settle the case or ex- 
ceptions, does not control where at the time the case is to 
be settled, such Judge has resigned. Public duties upon 
which depend private rights do not pass away with the 
official existence of the Judge resigning, and the duty of 
settling a case or exceptions devolves upon his successor. 
In exercising such power this court must presume that he 
acted upon reliable information.” 

In Ketchum vs. Hill; 42 Ind., 64, the Supreme Court 
held that “a person who has been a Judge and presided at 
the trial of a cause possesses no power to sign a bill of ex- 
ceptions in such causes after he has ceased to be a Judge. 
The successor in office of such Judge has full power to sign 
a bill of exceptions embodying the evidence, and this court 
is bound to presume that in exercising such power he acted 
on reliable information.” The statute governing the case 
in Indiana provided that “ where the decision is not entered 
on the record or the grounds of objection do not sufliciently 
appear in the entry, the party excepting must reduce his 
exception to writing, and present it to the Judge for his al- 
lowance and signature. If true the Judge shall sign it, 
whereupon it shall be filed with the pleadings as a part of 
the record, but shall not be spread at large upon the order 
book. If the writing is not true the Judge shall correct it 
or suggest the correction to be made and sign it.” “The 
foregoing authorities” (8 Peter, 291; 28 Ind., 291,) say the 
court, “conclusively settle the doctrine that Judge Howland 
was authorized to exercise the same powers, and had the 
right to act on any case that remained undecided on the 
docket as fully as his predecessor could have done. If a 
Judge who has not heard the evidence can render judgment, 
grant a new trial, and sign the record of a judgment ren- 
dered by his predecessor, he surely can settle and sign a bill 
of exceptions. We entertain no doubt as to his power to 
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do so, and the only difficulty we see in the exercise of such 
power results from the want of correct knowledge as to 
what the testimony had been on the trial. Whena Judge 
has exercised such power, we are bound to presume that he 
acted upon reliable information, for he is not required by 
the above quoted section of the code to sign a bill of ex- 
ceptions, unless it is true.” In the case of the Life and Fire 
Ins. Co. vs. Wilson’s Heirs, 8 Peters, 291, it was held that 
“if a Judge of the District or Circuit Court die, his suc- 
cessor has power to grant a new trial. If he refuses a new 
trial from want of information as to the facts, he must sign 
the judgment, where the practice of the court requires his 
signature.” Justice Westcott, in speaking of this case in 
Hay’s Adm’r. vs. McNealy, says: “It will be noted that 
the letter of this statute, like the letter of the rule in this 
case, contemplated that the Judge rendering the judgment 
should sign it.” In McKean vs. Boord, 60 Ind., 280, where 
prior to the expiration of the time given by a common 
pleas court for the filing of a bill of exceptions, and before 
it was signed, that court was abolished, and the jurisdiction 
thereof conferred on the Circuit Court, it was held that 
the Judge of the latter court alone could sign such bill. In 
Rankin Co. Savings Bank vs. Johnson, 56 Miss., 125, it 
was held that under the code of that State “a bill of ex- 
ceptions must be signed by the regular Judge of the court 
although a special judge presided at the trial; and a bill 
signed by the special judge is insufficient.” 

When an order has been made and entered in accordance 
with Rule 97 the act of settling a bill of exceptions be- 
comes, in our opinion, a duty * * “to be performed in va- 
cation or between term ” within the meaning of section 4, 
chapter 327 ; and in so far as the question of power is con- 
cerned we think it is clear that the statute gives the Judge 
of another Circuit the same authority to act as to a bill of 
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exceptions as to any other matter. So far as the power to- 
act is concerned, there is in view of the statute no argument 
against his acting, growing out of the nature of the func- 
tions to be performed, which does not hold equally good as 
against a successor to a Judge who has resigned. If a suc- 
cessor can satisty himself as to the circumstances of the trial 
and the testimony as to which the bill is to speak, so can a 
Judge of another Circuit. The sources of information avail- 
able to one can be made available to the other. The diffi- 
culty in the exercise of the power will generally result 
“ from the want of correct knowledge as to what the testi- 
mony has been on the trial.” What we decide here is the 
existence of the power. The Circuit Judge must be satis- 
fied that the bill states the truth before signing it, and un- 
less it does state the truth he should not sign it. We do 
not underestimate the delicacy or difficulties which may at- 
tend a performance of the duty or an exercise of the power. 
Judges who try cases experience such difficulties. Peo- 
ple vs. Gary, 105 IIl., 264. 

In Newton vs. Boodle, 54 Eng. C. L. Repts., 795, de- 
cided in 1847, it was held that “ where a party has lost the 
benefit of a bill of exceptions tendered to the ruling of a 
Judge at nisi prius, or at the assizes, by the death of the 
Judge, and without any default on his own part, it is not 
competent to another Judge of the court out of which the 
record issues to seal the bill of exceptions; but in such a 
ease the court will, where the circumstances warrant it, 
allow the party to move fora new trial, notwithstanding 
the proper time for so doing has elapsed.” The ground of 
the decision as to the bill of exceptions is stated thus: “ The 
law having provided no remedy for the case of the Chief-J ustice 
dying without having sealed a bill of exceptions, we 
thought we had no power to restore the plaintiffs to their 
former position in this respect.” We think that a succes- 
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sor toa deceased Judge can act as well as a successor to one 
who has resigned, and that we cannot follow the rule laid 
down in Newton vs. Boodle without ignoring both the de- 
cision in 16th Fla., and the statute of 1851 cited above, 

II. But it is clear, as argued at the bar, that Rule 97 as 
to the order for further time has not been complied with. 
It calls for an order made in term and appearing on the 
minutes and is positive. No order appears on the minutes. 
The rule should be applied to and control cases falling 
within it till rescinded. Thompson vs. Hatch, 3 Pick., 
512; Wall vs. Wall, 2H. & G., 79; Owens vs. Ranslead, 
22 Ill., 161; 9th Oregon, 121. 

Whether or not an entry nune pro tunc can be made is a 
question with which the court below must deal first. 
Spencer vs. Fish, 43 Mich., 226; Freeman on Judgments. 
For the reason that no order appears on the minutes of the 
court the motion is granted. 








C. T., APPELLANT, vs. THe State or FLortpA, APPELLEE. 


1. The laws of this State (Mce’s. Dig., 126,) clearly point out the man- 
ner of proceeding in cases of bastardy. These laws must be 
strictly complied with in order to charge the father of an illegiti- 
mate child. 


2. The complaint must show that the mother is a single woman, and it 
must appear by the record that process was duly issued on her 
complaint ; that the alleged father was arrested by a proper offi- 
cer; that upon his appearance in court, the female making the 
complaint was examined on oath in his presence touching the 
charge against him, and that in the Circuit Court an issue was 
made ‘‘ by the plea or traverse of the accused or by the order of 
the court.”’ 


Appeal from Circuit Court for Putnam county. 
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The facts of the case are stated in the opinion. 
B. F. Roberts for Appellants. 


Mr. Justice VANVALKENBURGH delivered the opinion 
of the court: 


The record in this case certifies that on the 20th day of 
October, 1884, there was filed in the office of the Clerk of 
the Circuit Court in the county of Putnam an affidavit as 
follows: 


“ County oF Putnam, ! - 
“State of Florida. ‘ 


“Personally appeared before me G. A. C., who, being duly 
sworn, deposes and says, that on the 21st day of March, 
1884, she was delivered of a child which is now living. 
That one C. T. is the father of said child, that affiant and 
said T. have not been and are not now married, and that 
said child is illegitimate. Whereupon she prays that pro- 
cess issue according to law against the said C. T., and 
that he be dealt with according to the statutes of this State 
made and provided in such cases. G. A. C. 

“ Sworn to and subscribed before me this October 13th, 
1884. “ Bens. Harrison, 

(Official Seal.) “ County Judge.” 

Next in the record follows copy of a bond made by the 
defendant with two sureties providing and conditioned for 
the appearance of the defendant “at the next term of the 
Circuit Court to be held in and for said county to answer 
to an indictment for bastardy and shall not depart,” &c. 

The record further shows that on the 19th day of No- 
vember, 1884, at a term of the Circuit Court held for the 
said county of Putnam, at Palatka, the parties appeared 
and a jury was called and sworn “to try whether the defend- 
ant, C. T., the reputed father of the child alleged by G. A. 
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C. to be his, is the real father of the child or not, and 
having heard the evidence introduced herein, the argu- 
ments of counsel, and being duly instructed by the court, 
the jury retired to consider of their verdict; and afterwards 
the said jury returned into court their verdict as follows: 
We, the jury, find the defendant, C. T., the real father of 
the child of G. A. C.” 

The attorney for the defendant moved for a new trial 
upon several grounds, which motion was denied, the de- 
fendant duly excepting, whereupon judgment was entered 
against the defendant who then perfected his appeal to this 
court. 

The errors assigned are as follows: 

1st. There was no warrant issued against the detendant 
as is required by law in such cases. 

2d. There was no return to the Justice or Justices of the 
Peace by the Sheriff or Constable of such warrant as is re- 
quired by law. 

3d. There was no examination of the complainant by the 
Justice as is required by law. 

4th. There was no issue between the witness and the de- 
fendant. 

5th. There was no sufficient complaint filed with the 
Justice of the Peace to justify proceedings of bastardy. 

6th. The Circuit Judge committed error in empanelling 
and swearing a jury to try an issue of his own making 
* whether C. T. was the real father of the child aileged to 
be his by G. A. C.” as it nowhere appears that C. T. ever 
denied the charge. 

7th. The court erred in permitting and trying a defend- 
ant not within the jurisdiction of the court, and not per- 
mitting the parties to the action proper to form an issue so 
as to allow the defendant a chance to plead or demur. 
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8th. The State of Florida is made the plaintiff instead 
of the prosecuting witness. 

9th. Because if everything alleged in the aforesaid afii- 
davit were true and the defendant had been properly before 


. the court and the verdict of the jury had been correct and 


true, it all would not justify the judgment awarded thereon 
as it does not appear that the mother is an unmarried or 
single woman. 

The statutes of this State in regard to bastards and their 
maintenance, is very plain and simple. Section 1, Chapter 
2d, McClellan’s Digest, page 126, provides as follows: 
*¢ When any single woman who shall be pregnant or deliv- 
ered of a child who by law would be deemed and held a 
bastard, shall make complaint to any one or more Justices 
of the Peace, for the county where she may be so pregnant 
or delivered as aforesaid, and shall accuse any person of 
being the father of such child, it shall be the duty of such 
justice or justices to issue a process directed to the sheriff, 
coroner or constable of such county against the person so 
accused as aforesaid, and cause him to be brought forth- 
with before him or them, and upon his appearance it shall 
be the duty of said justice or justices to examine the said 
female on oath, in the presence of the man alleged to be 
the father of the child, touching the charge against him, 
and if said justice or justices shall be of opinion that suffi- 
cient cause appears, it shall be his or their duty to bind 
the person so accused in bond with good and sufficient se- 
curity to be and appear before the next Circuit Court to be 
holden for said county,” &c. 

It nowhere appears in this record that the waman was a 
“single woman.” The affidavit made before the County 
Judge, and which is the complaint, should allege that the 
mother is a “singlé woman.” No process directed to the 
sheriff, coroner or constable of said county, as is provided 
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for and expressly required by the statute seems to have 
been issued by the County Judge, acting as a Justice, nor 
does it appear in the record that the defendant was ever 
arrested on any process of the court, or that there was any 


examination of the female upon her oath before the Judge, - 


in the presence of the alleged father of the child, touching 
the charge against him. No issue was made up for trial in 
the Circuit Court. The defendant was not called upon to 
plead, but the jury was sworn “ to try whether the defend- 
ant, C. T., the reputed father of the child alleged by G. A, 
C., to be his is the real father of the child or not.” 

The manner pointed out by the statutes in such cases 
must be strictly followed. In this case it was far other- 


wise. We have had occasion frequently to decide what . 


was necessary in such cases. John, D. C. vs. J. V. H.,16 
Fla., 554; Andrew G. vs. Catharine A., 16 Fla., 8830; W. 
H. T. vs. The State, 18 Fla., 883; E. D. P. vs. The State, 
18 Fla., 172. 

The judgment of the court below is reversed and defend- 
ant discharged. 








THE JACKSONVILLE STREET Rattway Company,. APPEL- 
LANT, vs. ADoLPHO G. CHAPPELL, APPELLEE. 


1. The Circuit Judge charged the jury as follows: ‘If you believe 
from the evidence that it was apparent to the car driver that the 
plaintiff when he entered the car was in a crippled condition, 
having to use a cane or crutches to aid him in moving about, 
then it was the duty of the driver to use a greater degree of care 
than in a common case of an apparently well and sound passen- 
ger :’’ Held, To be error, there being no testimony showing that 
it was so apparent. 


2. Negligence is the failure to observe for the protection of another’s 
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interests such care, precaution and vigilance as the circumstan- 
ces justly demand, and the want of which causes him injury. 
Negligence cannot be presumed, but must be affirmatively 
proven ; and when the testimony fails to show that the defend- 
ant, in an action of damages for injury caused by it, was negli- 
gent, and that its negligence caused the injury, a new trial will 


be granted. 


Appeal from the Circuit Court for Duval county. 


The testimony is as follows: 
Chappell testifies that between November 15 and 20 he 


walked down and took the cars at the corner of Market 
and Duval streets; that he entered the cars and walked to 
the forward end and turned to seat himself, and the car 


. suddenly started throwing him a little sideways so that his 


leg struck the seat, and he fell to the floor of the car; the 
driver then stopped the car, and assisted him up, and said 
he was very sorry, that he thought Chappell was seated. 
Chappell told him he should have been sure of it betore he 
started. Chappell kept on the car and went to “the shop.” 
Chappell was quite lame for several days, but continued to 
ride back and forth for four or five days, and then became 
so lame that he could not get into the car, and then walked 
home and back for severai days until he was unable to 
walk, and had to stay at home. In reply to a question as 
to whether he saw the driver of the car when he hailed it 
to stop, and if the driver saw him after he got inside of 
the car and before starting the same, he says: “ Suppose I 
must have seen driver. I beckoned and it stopped. I 
don’t know whether the driver saw me after I got inside the 


car.” He says he was confined to his “ house and very 


bed ” for about four months, trom the effects of the fall on 
the car. Dr. P. E. Johnson attended him. Before the ac- 
cident he made from $100 to $200 per month ; it depended 
on the amount of business he had. Got out about April 
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1, 1883, and did. some stock work, which is building a 
boat for sale. About middle of June began on-work or- 
dered since the accident. After he began in June he made 
about $100 per monch until November 1, 1883, since which 
time he has made nothing. Has made $450 since his fall. 
On cross-examination, he says he first made complaint to 
the company about March Ist, 1883, to Mr. Haines. He 
saw Mr. Harrison shortly after the accident, but has no 
recollection of telling him that he did not think any one 
was to blame for the accident; told him he thought he 
should be paid for lost time. After the accident, and be- 
fore being laid up, he worked ten or twelve days, rode four 
or five, and then got too lame and walked to and from his 
shop fora few days. Can say positively that this four or 
five months’ loss of time was due to the accident. Since 
it, he says, he has not been able to stand without crutch or 
cane, and when I was at the shop could only sit and super- 
intend the work. 

Dr. Johnson testifies that he has been attending Chappell 
as his physician for about ten years, during which time he 
has been suffering from irritation of the spine. After the 
accident testified to he suftered with aggravation of the dis- 
ease ; the aggravation was increased after the accident; they 
were the usual symptoms of aggravation. Has always con- 
sidered the case rheumatic. ‘The aggravation after the ac- 
cident was very similar, but more severe than it had been 
before. On cross-examination he says he first saw Chappell 
about ten years ago; his case was more particularly rheu- 
matic ; he has never lost the power of locomotion during all 
this time. Should term it spinal neuralgia that he was suffer- 
ing with. It is troublesome to cure, but not always a con- 
tinued downward course. Have seen plaintiff every year 
since 1874; during each year he would be better and worse. 
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“The manifestation of the case shows that the disease was 
on the increase.” The summer previous to the accident 
Chappell had been North and from rest and relaxation he 
was better than he had been before. Thinks he walked 
with a cane, and resumed his labors at the shop. Saw him 
two or three days after the accident ; there were no bruises 
on him. Was not told of the accident on the first visit, 
but was told on inquiring on the second visit after the ac- 
cident. When I was called to see plaintiff he was not able 
to walk except from his crib to his bed. Saw him before 
he went North, he had been suffering more than usual. I 
advised his trip; he was suffering with general disability 
and more rheumatic trouble. He has labored when he was 
not able to. After his return from the North he was more 
vigorous than I had ever expected to see him, but not. per- 
manently restored ; and without continued rest trom labor 
he would never be permanently restored. Before the acci- 
dent he would get into a condition in which he could not 
work, and then again would be able to work. 

Dr. Kenworthy, a witness for the defendant, testified that 
he was called to see Chappell about five or six years ago. 
He was then suffering trom inability to use the lower por- 
tion of the body—“ partial paralysis, a slow form of my/letis, 
inflammation of the spinal marrow ;” in its earlier stages it 
is curable, but after it has progressed for a time it becomes 
incurable. When he called to see Chappell, as near as his 
memory serves him, Chappell had difficulty in moving 
about the house. Have repeatedly seen him since ; he af- 
terwards became better, and at other times he was walking 
with crutches, and then riding in a cart; at times he would 
get better then worse; this is one of the characteristics of 
the disease. As a rule it is a progressive disease. “I 
thought he never could be restored to perfect health.” He 
could not do a day’s work when witness saw him. Have 
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seen him in the shop when he was at work directing oth- 
ers ; for several years back I don’t think he was able to do 
a full day’s work—a day’s work as an employe. 

J. O. Harrison, a witness for the defendant, testified that 
he is, and for three years has been, the foreman of the de- 
fendant. Does not know who the driver was at the time of 
the accident ; suppose it was Mr. Parker; have endeavored 
to find him but without success. About four months after 
the accident had an interview with Chappell at his house. 
Chappell reported the case to Mr. Haines. Asked Chap- 
pell what he wanted, and he said he thought the company 
should pay him for the loss of time. He replied to my 
question as to whom he thought was to blame, that he did 
not think he could blame anybody. He said that he had 
walked up the car and betore he seated himself the car 
started and he fell. The accident was reported to the com- 
pany about March Ist, 1883. The cars have loops or bands 
for persons to hold to, to steady themselves. Very often 
persons will ride the whole distance standing. 

W. W. Wheeler, a witness for defendant, testified he had 
been in Jacksonville about ten years, and is acquainted with 
plaintift. The last time witness saw him he was crippled 
up, it was in 1882. He was on crutches part of the time; 
walked with a stick. When witness last saw him he used 
to go down to the shop. “I don’t think he could do a 
day’s work, but he could boss his own work; he has told 
me that he was a cripple.” 

Mrs. Chappell, in rebuttal, testifies in behalf of her hus- 
band, that she was present at the interview between him 
and Harrison; that ©. explained how the accident hap- 
pened, but did not state that he did not blame any one, but 
said he blamed the driver. 
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Fleming ¢ Daniel for Appellant. 
Randall, Walkers g Foster for Appellee. 


Mr. Justice Raney delivered the opinion of the 
court: 


I. The first error assigned is that the Circuit Judge erred 
in charging the jury as follows: “If you believe from the 
evidence that it was apparent to the car driver that the 
plaintiff, when he entered the car, was in a crippled condi- 
tion, having touse a cane or crutches to aid him in moving 
about, then it was the duty of the driver to use a greater 
degree of care than 1n a common case of an apparently well 
and sound passenger.” It is urged that there was no testi- 
mony “ going to show ” that it was apparent to the driver 
that the plaintiff, when he entered the car, was in sucha 
condition as is assumed by the charge, and consequently 
none to base this charge on, and that, therefore, it tended to 
mislead the jury. 

It is contended by appellant and admitted by appellee 
in the briefs that the only testimony as to what transpired 
at the time of the accident is that given by the plaintiff, 
Chappell. “It is also true,” says the briet of the appellee, 
“that he does not speak directly as to his condition then. 
But he was not asked about it, as doubtless he would have 
been had he been examined on the stand instead of out 
of court while confined to his bed from the injuries caused 
by this accident, he having volunteered no testimony 
but confined his answers closely to the questions pro- 
pounded.” 

The injury is alleged to have been done in November, 
1882, in the city of Jacksonville. The trial took place in 


May, 1884, the action having been commenced in July, 


1883. 
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In Cogswell vs. Oregon & Cal. R. R. Co., 6 Oregon, 417, 
it is said: “* And from the evidence in this case it appears 
that unless he was very deaf he would have heard the 
whistle of the engine, and been warned of its approach in 
time to escape from the track, and we think that the evi- 
dence shows that his deatness was the proximate cause of 
the injury, and he being aware of this infirmity was guilty 
of gross negligence in being on the track, as he was walk- 
ing laterally along it. It was a position of great danger 
to one who could not hear, and shows recklessness in the de- 
ceased. * * * Wethink that when a train is moving 
over a track in its ordinary speed, and a person is seen 
walking on the’ track apparently in possession of his ordi- 
nary faculties, the engineer may justly suppose he will get 
off the track on sounding an alarm that the train is com- 
ing; and under the evidence in this case, if the deceased 
had not been deaf we think his remaining on the track 
was such gross negligence that nu recovery could be had.” 
In Central Railroad Co. vs. Feller, 84 Penn. St., where the 
plaintiff was deaf, it is said: “ He was somewhat deaf, but 
this was unknown to those on the train, even if they could 
have supposed that he would drive on past the watch house. 
But he, himself, being aware of his own defect, had a 
greater reason for caution in advancing.” In Evansville, 
&c., R. R. Co. vs, Hiatt, 17 Ind., 104, the court say: “If 
it be said that the father was old and feeble, and unable to 
get out of the way of the train, then we say the carelessness, 
the rashness, of going upon the track in front of an ap- 
proaching train was still greater, and involves -those who 
were with the old gentleman, to the same extent, in the 
carelessness in not preventing him from going upon the 
track, or at all events keeping close to him with watchful- 
ness while he was on it.” In French vs. Phila., W. & B. 
& R. Co., 89 Md., 574, it is held that where the employes 
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in charge of a railway train have given all the usual and 
proper signals to warn persons of their approach, they are 
not required to stop the train on discovering a person on 
the track, unless they have reason to believe that he is la- 
boring under some disability, or that he does not hear or 
comprehend the signal. In the C., C. & C. R. Co. vs. Terry, 
8 Ohio St., 570, it is laid down that where the party in- 
jured is an adult of ordinary mental capacity, but partially 
deaf, her infirmity not being known to the servants of the 
company, it will not increase their responsibilities as to 
care; nor will it excuse her from the full measure of care 
which prudent persons, partially deaf, but conscious of their 
infirmity, would ordinarily observe under similar circum- 
stances. 

As we understand the authorities, unless the representa- 
tives of the company know of .or have reason to believe 
the existence of the disability, the company is held to no 
greater care than if such disability did not exist. Is there 
any testimony showing “that it was apparent to the car 
driver that the plaintiff, when he entered the car, was in a 
crippled condition, having to use a cane or crutches to aid 
him in moving about ?” As admitted by counsel, the plain- 
tiff is the only witness who testifies as to the accident. In 
reply to a question propounded by his counsel, as to whether 
he saw the driver of the car when he hailed it to stop, and 
if the driver saw him after he got inside of the car, and 
before starting the same, he says: “ Suppose I must have 
seen driver. [ beckoned and it stopped. I don’t know 
whether the driver saw me atter I got inside of the car.” 
There is no testimony that the driver knew or had ever 
known of his condition or infirmity ; there is none that the 
driver saw him before he got on the car, or that seeing him 
the circumstances or surroundings were such as to permit 


_ the driver to see the external evidence of his infirmity, or. 
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that a sight of him would have suggested the infirmity to 
a man of ordinary discernment and exercising due care. 
There is no testimony that the plaintiff used either a. cane 
or crutches at the time, nor that if he used a cane that the 
manner of its use was such as to suggest to a person 
the existence of the infirmity. It is true that Dr. Johnson, 
in speaking of Chappell having returned from the North, 
and being improved by his trip, says he thought he walked 
with a cane. This cannot be considered as proof that he 
used a cane on the occasion in question. 

Dr. Kenworthy’s testimony: that he was called to see 
Chappell five or six years ago, and that he was suffering 
from inability to use the lower portion of his body, and 
had difficulty in moving about the house; that he, the doc- 
tor, has repeatedly seen him since, and that he afterwards 
became better, and at other times, was walking with 
crutches, aud then riding in a cart; that at times he would 
get better aud then worse,—considered either alone, or 
with his other testimony, does not show either that Chap- 
pell used crutches or a cane at the time in question, or that 
if he ever used a cane what his appearance when using it 
was, or that the infirmity was or must have been apparent 
to the car driver that day. Although Wheeler testifies 
that Chappell was on crutches part of the time, and some- 
times walked with a stick, he says nothing as to the par- 
ticular time in point, and it is not a basis for the charge, but 
subject to the same criticisms that we have given the plain- 
tifi’s testimony. We do not think there is any testimony 
from which it could be inferred that it must have been ap- 
parent to the car driver that the plaintiff was in a crippled 
condition, having to use a cane or crutches to aid him in 
moving about, or that consequently he was called upon to 
use a greater degree of care than in the case of an appar- 
ently well and sound passenger. We do not think the 
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charge should have been given. R. R. Co. vs. Houstoun, 
95 U.8., 697, 703. There is nothing in this case or pre- 
sented by the testimony calling for the exercise of the 
“* greater degree of care” contemplated by the charge. It 
is not meant by what is said above to impute negligence 
to the plaintiff as we are not dealing with that particular 
question. 

II. Negligence is the failure to observe, for the protec- 
tection of another’s interests, such care, protection and vig- 
ilance as the circumstances justly demand, and the want of 
which causes him injury. And it cannot be presumed, but 
must be affirmatively proved. Brown vs. Street Railway, 
49 Mich., 153. 

The barden of proof is on the plaintiff to show that the 
defendant was negligent, and that his negligence caused 
the injury. Pearce on Railroads, 298. The negligence of 
the defendant is the gist of the action, and the absence of 
negligence on the part of the plaintiff is equally important. 
Dey vs. N. Y. Central R. Co., 34 N. Y.,9; 18 N. Y., 248. 

To the liability of a railway company as passenger car- 
rier, two things are requisite—that the company shall be 
guilty of some negligence or omission which mediately or 
immediately produced or enhanced the injury ; and that 
the passenger should not have been guilty of any want of 
ordinary care and prudence which directly contributed to 
the injury ; since no one can recover for an injury of which 
his own negligence was. in whole or in part, the proximate 
cause. 2 Redfield on Railways, 240. We are unable to 
find in the testimony any proof of negligence on the part 
of the defendant, within the rules laid down as to the duty 
of the driver, in so far as the plaintitf is concerned, under 
the circumstances. It does not appear what time the 
driver gave him to get in the car and get seated. 
There is no proof to show that the time given was not 
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amply sufficient for a person having no infirmity to go in 
and take his seat, or even also deposit his pay, if such be 
the rule. There is no proof as to the suddenness or degree 
of force with which the carwas started, none that there was 
any jerking, or that it was started in any unusual manner. 
88 Mich., 506. The conduct of the driver after the mishap 
does not of itself indicate a spirit careless of the welfare of 
his passenger, nor that he had started in a manner regard- 
less of or thoughtless as to their comfort or interest. We 
see no proof of such acts or omissions upon the part of the 
driver as show a failure to observe such care, precaution and 
vigilance as the circumstances demanded—in a word, no 
affirmative proof of negligence. When we ask where is the 
proof of negligence, what are the doings, and the manner 
and mode or time of the doings, what is the omission show- 
ing the negligence, the record does not present them. It is 
not necessary to establish negligence on the part of a plain- 
tiff to relieve a defendantfrom the same charge. The mere 
fact that an accident has occurred does not prove negligence 
in the defendant. The plaintiff must show that the acci- 
dent was caused by the defendant’s negligence ; till this is 
done the defendant may remain passive at the trial. 
A new trial is awarded. 
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Srpas KEarnes ET AL., APPELLANTS, vs. L. L. HILt &T AL., 
APPELLEES. 


1. Ejectmient will lie in favor of one tenant in common against her co- 
tenants who are guilty of such a violation of the former’s rights 
as constitutes an euster. 
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2. Where persons to whom lands have descended under the statute of 
descents, sell and convey the land to another, and the latter per- 
son takes without notice of any agreement to convey previonsly 
made by such heirs with a third person, the second person holds 
the land discharged of such agreement, and a bill by the third 
person asking that the second person be enjoined from selling 
the land, and alleging neither notice by him of such agreement, 
nor fraud on his part, is demurrable. 


Appeal from the Circuit Court for Alachua county. 


Silas Kearnes and his wife, Sarah, bring their bill against 
L. L. Hill, Wilbur Lassiter, James Spencer, T. W. An- 
drews, and his wife, Annie E., and Calvin Cagle, and his 
wife, Emeline. The bill alleges: 

1st. That Mrs. Kearnes was the wife of Nathan Spencer, 
who died in Alachua county, Florida, in December, 1876, 
after which she married Silas. 

2d. That Nathan Spencér, at his death, owned valuable 
real estate and personal property in the State of North Car- 
olina, and in Alachua county, and that he left a last will 
and testament, which was admitted to probate in Alachua 
county, in 1877, where he died. 

3d. That the testator, prior to his death, and subsequent 
to executing his last willand testament, sold a large amount 
of property, which, by the terms of the will, had been de- 
vised and bequeathed to said Sarah ; and had, at his death, 
a large amount of valuable real estate, situated in Alachua 
county, which had been purchased subsequently to the last 
will and testament, “and which was not embraced there- 
in.” 

4th. That the testator left three children surviving him, 
viz: the said James Spencer, Annie E. Andrews and Eme- 
line Cagle, and that they, with said Sarah Kearnes, were 
his legal heirs at law. 

5th. That subsequent to testator’s death the said Sarah 
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moved to North Carolina, and upon a conference between 
all the heirs of the testator it was. agreed that all of his 
estate should be equally divided between his heirs at law, 
and that said Sarah should have and receive as her interest 
in said estate one-fourth part thereof in fee simple. 

6th. That a part of the property belonging to said estate 
having been sold, the proceeds derived therefrom were 
equally divided in accordance with said agreement. 

7th. That soon after such division the said James, Annie 
K. and Emeline repudiated the said agreement, and in or- 
der that the rights of said Sarah might be fully protected 
legal proceedings were instituted, and are now pending in 
North Carolina in relation to such contract or agreement 
and for the purpose of determining her rights in the 
premises, 

8th. The defendants, Spencer, Andrews and Cagle, and 
their wives, have, notwithstanding the pendency of tlic liti- 
gation, illegally and fraudulently sold the land situated in 
Alachua county, of which the testator died seised and pos- 
sessed, and described in the bill, to said Hill and Lassiter, 
and Hill and Lassiter are seeking to sell them in utter dis- 
regard of the rights of said Sarah, “ who is legally and 
equitably entitled to one-fourth undivided interest” therein 
in fee simple, and her rights and interests are being greatly 
injured by said sales, and will be greatly injured unless the 
said Hill and Lassiter be enjoined from selling or in any 
inanner disposing of them until the rights “ of your orator 
and oratrix therein may be judicially determined.” 

9th. An injunction is prayed restraining Hill and Lassi- 
ter from selling or disposing of the property described or 
from committing any waste thereupon until the rights of 
“ your orator and oratrix may be judicially determined,” 
and there is a prayer for general relief. 
In the answer of Hill and Lassiter the point is made that 
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complainants “have not, in their bill, shown any case in 
equity or case entitling them to proceed in this honorable 
court,” and the same benefit is prayed as if the bill had been 
demurred to. 

On hearing on bill and answer, a decree was made dis- 
missing the bill. 


W. W. Hampton for Appellees. 


Mr. Justice Raney delivered the opinion of the 
court : 


Where there are children and the husband dies intestate, 
the widow, if she elects to take a child’s part, takes as 
widow, and not as an heir; and such is the case where she 
dissents from the will, and elects to take a child’s part, 
there being also children of the husband surviving him. If 
we are to understand trom the language of this bill that 
she has elected to take a child’s part, and has also a present 
right to the possession and enjoyment of her share of the 
land as such, then Mrs. Kearnes has her remedy at law by 
ejectment to recover her undivided interest or child’s part 
in the property from Hill and Lassiter. Gale et uz., vs. 
Hines, 17 Fla., 773; Harrell vs. Harrell, 8 Fla., 52. 

If we assume that the agreement of itse/f created, and is 
relied upon by Mrs. Kearnes as having itself created an equi- 
table right in her, as against the children, to a conveyance 
of an undivided one-fourth interest in the land from them, 
as heirs at law, (or as devisees, if the will covered the prop- 
erty,) holding the legal title, there is still no allegation in 
the bill of notice upon the part of Hill and Lassiter of 
such equitable right as of the time of their purchase; nor 
is there any allegation of fraud on their part ; and conse- 
quently they took the property discharged of her equita- 
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ble claim. 1 Sugden on Vendors, 272, (top paging,) 
note q. 

It is not necessary for us to look beyond the bill and the 
demurrer to decide this case, and looking at it in any light 
we can see no ground for an injunction. 

The decree is affirmed. 








THEOPHILUS West, APPELLANT, vs. JosEPH W. WooL- 
FOLK, APPELLEE. 


1. In issuing an attachment under sections 13, 14 and 15 of chapter 7, 
McClellan’s Digest, page 113, the court acquires special or extra- 
ordinary jurisdiction, derived from and exercisable only accord- 
ing to the statute, and has the power to take such judicial action 
only through the modes of procedure prescribed by the statute. 


2. The affidavit made by the plaintiff, upon which the writ of attach- 
ment was issued in this case, was entitled, ‘State of Florida, 
Jackson county,’’ and the jurat was signed, ‘‘Frank Philips, 
Clerk.’’ The affidavit of parties proving the removal of the de- 
fendant’s property from the State, is entitled ‘‘ First Judicial 
Circuit of Florida, Circuit Court of Jackson county,’’ and the 
jurat signed ‘‘ Frank Philips, Clerk Cir. Court.’’ On the same 
day that these affidavits were made, and filed in the office of the 
Clerk of the Circuit Court, a bond, not entitled, was filed, signed 
by securities as required by law, but with no endorsement of ap- 
proval thereon by any one, and thereupon a writ of attachmont 
was issued out of the Circuit Court of Jackson county, prop- 
erly directed, and signed by ‘‘ Frank Philips, Clerk Circuit 
Court.’’ The couft below dissolved the proceedings on mo- 
tion, for the reason, ‘‘ that neither the affidavit nor bond in at- 
tachment shows in what court the proceeding is :’’ Held, That 
such judgment of the court was erroneous. 

8. The clerk is not required by the statute to endorse upon the bond in 

attachment cases his approval thereof in writing. The fact of 

the issue of the writ by the clerk is evidence of such approval. 
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4. It is not necessary that the affidavit or attachment bond, upon the 
filing of which the writ issues, should be entitle? in the cause ; 
if they are in the form prescribed by the statute, they are vid, 
although they do not state in what court the proceedin.s ire 
had. The writ of attachment determines that question. 


Appeal from the Circuit Court for Jackson county. 


In the month of December, 1883, Theophilus West, ‘he 
plaintiff below and appellant here, filed in the clerk’s office 
of the Circuit Court in and for the county of Jackson his 
affidavit for an attachment, as follows: 

“StaTe or Fioripa, 

Jackson County. 

“ Before me personally came Theophilus West, who be- 
ing duly sworn, deposes and says that Joseph W. Woolfo!k 
is indebted to him, the said Theophilus West, in the sum 
of four hundred and twelve dollars. That said amount is 
an actually existing debt, and will become due and paya- 
ble on the Ist day of March, A. D. 1884, and that said 
Joseph Woolfolk is actually removing his property beyond 
the limits ot the State of Florida. 

“THEO West.” 

“Sworn to and subscribed before me, this 21st day of 
December, A. D. 1883. 

“WranK Puiips, Clerk.” 

This affidavit bore the following endorsement: ‘ En- 
dorsed filed 21st Dec. 1883. 


“ FRANK PHILIPs, 
“ Clerk Circuit Court.” 
On the same day the plaintiff filed in the clerk’s office 
of Jackson county affidavit of proof, as follows: 
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“ First Judicial Circuit of Florida—Circuit Court of Jack- 
. son County. 
““THropHitus West, PLAINTIFF, 
vs. Attachment. 
JosEPH W. WooLFoLK, DEFENDANT. 

‘‘ Before me personally appeared Theophilus West and 
James V. Burke, who being duly sworn say that they know 
that the bulk of the property of the defendant in Jackson 
coun y, Florida, consisted of bales of lint cotton ; that they 
know that said defendant has shipped all of said cotton or 
nearly all of it out of the State of Florida, and that the 
same is now out of the said State or in transit; and that 
he is now shipping corn to Columbus, Ga. That the rest 
ot his visible property deponents are informed and believe 
is largely encumbered with liens and is not sufficient to pay 
same and plaintiffs claim. 

(Signed.) “THEO. WEST, 
“J. V. Burke.” 

“Sworn to and subscribed before me this 21st day of De- 

cember, A. D. 1883. 
“ FRANK PHILIPS, 
“ Clerk Cir. Court.” 

Endorsed: “Filed Dec. 21st, 1883. 

“FRANK PHILIPS, 
“ Clerk Cir. Court.” 

Or -h- same day the plaintiff filed his bond signed by 
hims lf, J. V. Burke, W. B. Barkley, Theo. D. West and 
C. W. Davis, in the sum of eight hundred and twenty-five 
dollars, conditioned as follows: 

‘‘ Whereas the said Theophilus West has this day ap- 
plied for ard obtained an attachment against the lands, 
tenements, goods and chattels of said Joseph W. Woolfolk, 
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now if thesaid Theophilus West shall well and truly,” &c. 

Endorsed: “ Filed December 21st, 1883. 

“ FRanK Puruips, Clerk.” 

On the same day, to wit: the 21st day of December, 
1883, the clerk issued a writ of attachment which said 
writ, is as follows: 

“ First Judicial Circuit of Florida—Circuit Court of Jack- 
son County. 
“Tw THE NAME OF THE STATE OF FLORIDA: 

To Andrew Scott, Sheriff of Jackson county—Greeting : 

* You are hereby commanded to attach and take into 
your custody,so much of the lands, tenements, goods and 
chattels of Joseph W. Woolfolk as will be sufficient to sat- 
isfy Theophilus West in the sum of four hundred and 
twelve dollars and costs of this suit, and that you have the 
same before the Judge of our Circuit Court for the county 
of Jackson on the 7th day of January, A. D. 1884, the 
same being the first Monday of said month and a rule day 
of this court. Herein fail not and have then and there this 
writ. , 

“ Given under my hand and seal of office, at Marianna, 
this 21st day of December, A. D. 1883. 
[SEAL. | “ FRANK PHILIPs, 
“ Clerk Circuit Court. 


“ By H. C. Nzat, D. C.” 

Subsequently and on the 20th day of March, the plain- 
tiff filed in the clerk’s office his declaration, claiming to 
recover of and from the defendant the sum of eight hun- 
dred dollars damages. On the 16th of June, 1884, the at- 
torney for the defendant, made his motion to dissolve the 
attachment and dismiss the suit, as follows: 
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“Tn the First Judicial Circuit of Florida—in the Circuit 
Court of Jackson County. 


“Theophilus West, Plaintiff, vs. Joseph W. Wooltolk, De- 
fendant. 

“Suit commenced by attachment December 21, 1883. 
Now on this day comes the defendant, by his attorney, J. 
F. McClellan, and enters his appearance in this case to move 
the court to dismiss this suit, and does now upon the fol- 
lowing grounds move the court to quash the bond and writ 
of attachment in this case and dismiss the suit from the 
Cireuit Court of Jackson county : 

1st. That there was no preecipe filed in this case. 

2d. That there is no attachment bond filed in this case. 

3d. That the bond filed was never approved by the Clerk 
of the Circuit Court of Jacksun county before the writ ot 
attachment issued, the writ being issued from the said Cir- 
cuit Court of Jackson county, State of Florida. 

4th. The bond filed has not two good and sufficient se- 
curities to it. It isnot so approved by the Clerk. The se- 
curities are J. V. Burke, who is the head of a family, and 
entitled to the exemptions from forced sale, and has no 
property over and above his exemptions. The same is true 
of C. W. Davis; he is said to be in debt largely, and does 
not own property sufficient to pay his debts, and allow his 
exemptions:from forced sale. Theo. D. West does not own 
undivided property over and above his debts to in value 
amount to one-half of the penalty of the bond. 

5th. The bond does not show the court from which the 
attachment is to issue, or has been applied for. The condi- 


tion of the bond is too vague, indefinite and uncertain as to 


the suing out the writ. 
6th. The affidavit upon its face does not show that it 


was taken before the Clerk of the Circuit Court of Jackson 
13 
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county, State of Florida, or any other clerk of a court or 
betore a Judge or Justice of the Peace. 

7th. The writ of attachment issued without a bond with 
two good and sutticient securities. 

8th. The bond is not in double of the amount sued for. 

9th. The amount sworn to is not the amount sued for. 
The amount due March Ist, 1884, was $420.75, and the 
amount sued for is only $412. The bond should have been 
for $841.50, instead of $825, a difference of $16.50. 

For these reasons the defendant moves the court to quash 
the bond and writ of attachment and dismiss the case from 
the Circuit Court of Jackson county, State of Florida.” 

Endorsed : “ Filed June 16, 1884. 

“ FRANK PuI.ips, Clerk.” 

On the same day defendant’s attorney gave notice to the 
plaintiff ’s attorney that the motion to dissolve the attach- 
ment would be heard on June 24, 1884. 

Afterwards, and on the 21st day of June, 1884, the attor- 
ney for the plaintiff filed in the office of the Clerk of Jack- 
son county the certificate of the Clerk and the affidavits of 
C. W. Davis and Theo. West, as follows: 


* First Judicial Circuit of Florida—Circuit Court of Jack- 
son County. 


“ Theophilus West, Plaintiff, vs. Joseph W. Wooltolk, 
Defendant. 

“TJ, Frank Philips, Clerk of the Circuit Court of Jackson 
county, Florida, do hereby certify that I did, before the issu- 
ing of the writ of attachment in this case, approve the bond 
_ for attachment filed by plaintiff on the 21st day ot Decem- 

ber, 1883. That I considered the bond sufficient, in that it 
is required that two or more good and sufficient sureties 
should sign the same. That I failed to endorse the evi- 
dence of my approval of the bond on the same merely 
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through inadvertence, and am now willing to endorse my 
approval upon the same nunc pro tune. 
“Given under my hand and seal of office this June 21st, 
hi 1884. 
[SEAL. ] “ Frank PHILIPS, 
“Clerk Circuit Court.” 
“ First Judicial Circuit of Florida—Circuit Court of Jack- 
son County. 
“Theophilus West, Plaintiff, vs. Joseph W. Woolfolk, 
Defendant. 


“Before me came Charles W. Davis, who, being duly 
sworn, says that he is worth over the sum of four hundred 
and twelve and 50-100 dollars over and above all his just 
Vs debts and liabilities and above his constitutional and stat- 
utory exemptions allowed him under the laws of the State 
ot Florida, and that he was at the time of the signing of 
the attachment bond in this case. | 

“C. W. Davis. | 

“Sworn to and subscribed before me 21st day of June, 

A. D. 1884. “FRANK PHILIPS, 
“Clerk Circuit Court.” 
“First Judicial Circuit of Florida—Circuit Court of Jack- 
son County. 
“Theophilus West, Plaintiff, vs. Joseph W. Woolfolk, 
Defendant. 


“‘ Before me personally came Theophilus West, who, be- 
ing duly sworn, says Theo. D. West is worth over the sum 
of four hundred and twelve 50-100 dollars over and above 
all his just debts and liabilities. That Theo. D. West owns 
a half interest in the stock of drugs, medicines, &c., of the 
firm of Theo. West & Son, in the town of Marianna, Flor- 
ida. That said stock of drugs, medicines, &., and the 
notes, accounts and indebtedness owing to Theo. West & 
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Son are worth at least twenty-five hundred dollars, while 
the liabilities of the firm will not exceed one thousand dol- 
lars. That he is thoroughly conversant with the business 
aftairs of Theo. D. West, and that the liabilities of Theo. 
D. West individually will not exceed one hundred dollars. 
That Theo. D. West is at present absent from the town of 
Marianna, Florida. 
* THoeo. W. West.” 
“Sworn to and subscribed before me June 21, 1884. 


“ FRANK PHILIPs, 
“Clerk Circuit Court.” 


The above certificate of the Clerk and the two foregoing 
affidavits were filed in the Clerk’s office June 21, 1884. 

On the 17th day ot July afterwards there was filed in the 
Clerk’s office an order made by the Judge of the Circuit 
Court as follows: 


“ State of Florida—Jackson County Circuit Court. 


“THEo. WEsT, 
vs. | Mot to dissolve Attachment. 
** JosePH W. WooLFOLK. 

“ This cause came on to be heard on motion to dissolve 
the attachment, and on consideration thereof, it appearing 
that neither the affidavit nor bond in attachment shows in 
what court the proceeding is, it is therefore ordered and 
adjudged that the motion to dissolve the attachment be and 
the same is hereby granted and the attachment dismissed 
at the cost of the plaintiff. 

“A. E. MaxweE.., Judge. 


“ June 16th, 1884.” 
Endorsed, “ Filed and recorded in minutes ot Circuit 
Court, Book H, page 126, July 17, 1884. 
“FRANK PHILIPS, 
“Clerk Circuit Court.” 
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From this judgment of the court the plaintiff brings his 
appeal and assigns the following error: 

“The court erred in granting the motion of detendant to 
dissolve the attachment and in dissolv:ng and dismissing 
the attachment at plaintiff’s costs upon the ground that 
neither the affidavit for attachment nor bond in attachment 
showed in what court the proceedings were.” 


Liddon g Carter tor Appellant. 
J. F’. McClellan for Appellee. 


Mr. JusticE VANVALKENBURGH delivered the opinion 
of the court: 


The question is, did the Circuit Court of Jackson county 
acquire jurisdiction by virtue of the affidavit and other pro- 
ceedings to issue the writ of attachment? It isa case where 
the court acquires special jurisdiction derived from and ex- 
ercisable only according to statute, and has the power to 
take such judicial action only through the modes of pro- 
cedure prescribed by the statute. In other words, the ju- 
risdiction is extraordinary, “that is, such as is provided 
by statute for exceptional cases, and are available only un- 
der particular circumstances designated by statute ;” “where 
a court or offcer exérdises an extraordinary power under a 
special statute prescribing the occasion and mode of its ex- 
ercise the proceedings will be held illegal unless they be 
according to the statute, and the facts confirming jurisdic- 
tion appear aftirmatively.” Drake on Attachment, §85. 

The writ of attachment in this case was issued under and 
by virtue of sections 13, 14 and 15 of chapter 7, MClellan’s 
Digest, p. 113. Section fourteen provides as follows: 

“ Such writ shall in no case be issued unless the party 
applying for the same, or his agent or attorney, shall first 
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make oath in writing that the amount of the debt or de- 
thand claimed and charged against the opposite party is 
actually an existing debt or demand, stating also in said 
oath in writing the time when said debt or demand will 
actually become due and payable; and also that the party 
against whom the said writ of attachment is applied for is 
actually removing his or her property beyond the limits of 
this State, or (as the case may be) is fraudulently disposing 
of, or secreting the same for the purpose of avoiding the 
payment of his or her just debt or demand, satisfactory 
proof of which shall be demanded and produced to the 
officer granting the attachment.” 

Section fifteen provides that “ no atta-hment shall issue 
until the party applying for the same, by himself or by his 
agent or attorney, shall enter into bond with at least two 
good and sufficient securities payable to the detendant, in 
at least double the debt or sum demanded, conditioned to 
pay all costs and damages the defendant may sustain in 
consequence of improperly suing out said attachment; 
Provided, nevertheless, That the bond taken in case of at- 
tachment shall not, on account of any informality in the 
same, be adjudged void as against obligors, nor shall they 
be discharged therefrom, although the attachment be dis- 
solved by reason thereof.” 

The statute nowhere provides that the affidavit, or the 
bond upon which the attachment issues and which gives 
to the court its jurisdiction in the case, shall be entitled in 
the cause. No precipe is required. Upon filing with the 
court from which an attachment is asked the prescribed 
affidavits and bond, the writ is issued and the suit is then 
inaugurated. In this case, however, the affidavit of the 
creditor is entitled “State of Florida, Jackson county,” 
and is sworn to before “ Frank Philips, Clerk,” and is en- 
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dorsed : “ Filed 21st Dec., 1883, Frank Philips, Clerk Cir- 
euit Court.” 

On the same day the affidavit of West and Burke, show- 
ing that the defendant was disposing of his property, was 
filed. The same day the bond was filed and at the same 
time the writ of attachment was issued. That writ is en- 
titled “ First Judicial Circuit of Florida, Circuit Court of 
Jackson county,” and is directed to “Andrew Scott, Sheriff 
of Jackson county,” commanding him to return the same 
to the Circuit Court of the county of Jackson on the 7th 
day of January, A. D. 1884. This writ was duly executed 
by the sheriff and was returned as appears by the record 
on the 5th day of January, 1884, to the clerk’s office in the 
county of Jackson. The necessary papers under the stat- 
ute were all filed on the same day and the writ was issued 
at the same time. It is a rule of law, “ that where two or 
more acts are done at the same time, that will take effect 
first which ought in strictness to have been done first in 
order to give it effect.” The affidavits and bond each com- 
ply with the requirements of the statute, in all respects, 
and consequently the motion to dissolve should not have 
been granted, and the attachment ought not to have been 
dismissed. Jn Kinney and Goodrich vs. Heald, 17 Ark., 
397, which was an action of assumpsit, commenced by at- 
tachment, the affidavit upon which the writ issued was 
as follows: 

“We(plaintiff’s attorneys) do depose and say that the de- 
fendants (naming them) are justly indebted to John H.. Heald 
in the sum of $836.19, which sum is now due, and that the 
said defendants (naming them) are not residents of the 
State of Arkansas.” The affidavit was written on # sepa- 
rate piece of paper, not “ entitled,” nor connected with, or 
attached to, any of the original papers in the cause. The 
court in their opifion say: “ As far as we can judge from 
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the face of the affidavit, on which the attachment issued, it 
contains all the substantial requirements of the statute. 
The mere fact of its having been written on a detached 
piece of paper and not “entitled,” though a loose and ir- 
regular mode of procedure, in such cases is not so to such 
an extent as to authorize this court to say that the court 
below should have sustained the exception of the plaintiffs 
in error taken to the aflidavit on this account.” 

In the case of Cheadle vs. Riddle, 6 Ark., 480, which was 
an action of debt by attachment, a motion was made to 
dissolve the attachment upon three grounds, the first of 
which being that the affidavit upon which it was issued 
“was not entitled of the court in which it was intended to 
be used, nor of the names of the parties to said action.” 
The court, Johnson, C. J., delivering the opinion says, “the 
affidavit filed by the plaintiff below is conceived to be a 
substantial compliance with the requisitions of the statute, 
and consequently the Circuit Court properly overruled the 
exception to it.” 

In the case of Livingston vs. Wofford, 4 Ill., 3 Scammon, 
576, the appellant moved to reverse the judgment and as- 
signed for error, among others, that “the affidavit on which 
the attachment issued was not sworn to before an officer au- 
thorized to take it.” The court say: “By reference to 
the record it appears that the writ of attachment issued on 
the same day is tested in the name of and signed by Henry 
L. Webb as clerk of the Alexandria Circuit Court. The 
court will presume that the affidavit was sworn to before 
the same officer, and as the clerk is by law in such cases 
authorized to take affidavits, the affidavit in this case was 
properly made.” They decide that where the jurat to an 
affidavit for a writ of attachment showed that the affida- 
vit was sworn to before “ Henry L. Webb,” and the writ 
was tested and signed by “ Henry L. Webb, Clerk of the 
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Alexandria Circuit Court,” that the court would -presume 
that the affidavit was sworn to before the clerk. Stout vs. 
Folger, 34 Iowa, 71. ' 

In this court in Branch vs. Branch, 6 Fla., 315, which 
was an action in replevin, this court say: “ It is said again 
that the jurat to the affidavit is defective, and that the 
bond is not approved as required by the statute. This is 
because the officer who put his jurat to the affidavit, and 
approved the bond, signed merely “ Robert Bullock, clerk,” 
and it is urged that this does not show that he was Clerk 
of Marion Circuit Court, where the suit was instituted: 
But it appears from the record, that the affidavit was 
made, the bond executed, and the writ issued on the same 
day, and in his test of the writ, he describes himself as 
Robert Bullock, Clerk of the Circuit Court for Marion 
county, and the affidavit and bond were both filed in the 
office of the Clerk of that court on the same day that they 
were made and executed, and it has not been alleged 
or pretended that there was or has been any other action 
of replevin between these parties in that court. It would 
seem therefore that there could be no difficulty in identify- 
ing all these proceedings with each other in this suit, 
and it not being denied (or pretended here) that he was 
such clerk, (a matter of most easy ascertainment,) we are 
clearly of opinion that the objection in regard to these 
matters (if in time) could not be sustained.” In relation 
to the bond filed in this case, our statute does not require 
that it shall be approved in writing before the writ issues. 
The fact that the writ does issue in due form, is evidence 
that the bond filed in the clerk’s office with the securities 
is approved ot by the Clerk. Levi vs. Darling, 28 Ind.,; 
497; Mandell vs. Peet & Co, 18 Ark., 236; Griffith vs. 
Robinson, 19 Texas, 219. If no bond was filed in pursu- 
ance of the statute, then the writ is void and may be dis- 
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missed on motion. But in this case, before the motion to 
dismiss was made the clerk filed his certificate in the cause 
that he did approve the bond, and that his written approval 
thereon was omitted through inadvertence, and offered to 
endorse his approval thereon nunc protunc. There were 
also filed affidavits showing two securities on the bond 
were amply worth all that was required by the statute to 
warrant the issuing of the writ. The statute in terms pro- 
vides that this “bond shall not, on account of any informal- 
ity in the same, be adjudged void as against obligors, nor 
shall they be discharged therefrom although the attach- 
ment be dissolved by reason thereof,” thus protecting the 
defendant in the attachment although it may be dissolved 
by reason of informalities in other proceedings. In the 
ease in 2 Scammon, supra, it is said that “ an attachment 
bond which is literally in the form prescribed by the statute 
is valid although it does not state in what court the pro- 
ceedings are had.” Even if it had been necessary under 
the statute that the bond should have been endorsed as ap- 
proved by the clerk, before the motion to quash was passed 
upon by the court, the clerk certifies under the seal of the 
court that he did approve it before the writ issued, and 
then offers to endorse his approval thereon nune pro tune. 

The defendant in the attachment was in no way preju- 
diced. 34 Iowa, supra. 

In deciding the motion to quash the attachment the 
court below put it upon the ground “that neither the affi- 
davit.nor bond in attachment shows in what court the pro- 
ceeding is.” 

If desired the plaintiff has a right to amend his declara- 
tion as he may deem necessary. 

The judgment of the court below is reversed. 
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C. L. Rosrnson et AL., APPELLANTS, vs. THE SPRINGFIELD. 


CoMPANY, APPELLEE. 


1. The assignor of a chose in action is not a necessary party to a bill in. 
equity filed by the assignee thereof to recover the amount due. 


thereon, if the assignment is absolute and the assignor retains 
no interest in the thing assigned. 


2. The plaintiffs in a decree rendered against the mortgagors for a bal- 


ance of the mortgage debt remaining unpaid after a foreclosure sale 
of the property covered by the mortgage and who have assigned 


such decree absolutely and retain no interest therein, are not. 


necessary parties to a bill filed by the assignee of such decree 
for the purpose of subjecting to the payment thereof other prop- 
erty, the title to which it is alleged was placed in others by or at 
the instance of a defendant in said decree, prior to the rendition 


of such decree, to defraud the assignors out of the payment of” 


the debt. 


8. The fact that a creditor holds a mortgage on particular property 


of the debtor as security for his claim does not exclude the cred- 
itor or his assignee from the terms or protection of the Statute 
of Frauds, or from equitable relief against fraudulent disposi- 
tions of other property, held or paid for by the debtor, made for 
the purpose of avoiding the payment of such creditor. 


4. The bill filed by such assignee to reach property alleged to have 


been disposed of in fraud of creditors, shows that C. L. R. and 
J. D. M., executed to W. M. and E. 8. B., two promissory notes, 
in ordinary form, and a mortgage to secure the same, and signed 
the notes and mortgage ‘“‘C. L. R. Trustee,’ and “J. D. M., 


Trustee,’’ and the mortgage in stating the parties to it styles. 


them ‘‘Trustees for H. D., J. D. M. and C. L. R.”’ and after a 
decree of foreclosure and a sale of the mortgaged property the 
master reported the balance remaining due on the mortgage debt, 
and a decree was entered in such foreclosure suit, that W. M. B. 
and E. 8S. B. ‘‘do have and recover of and from the defendants, 
C. L. R. and J. D. M., Trustees, the saidsum * * * and in- 
terest, etc., * * * and that execution do issue for the same,’’ 
and the bill was demurred to for want of equity and on other 
grounds: Held, That the decree is a personal decree against the 
defendants therein, to be satisfied out of their individual estate, 
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and that there is nothing to change its character in the allega- 
tion of the bill, even assuming that its correctness as such could 
be inquired into in a collateral proceeding. 


5. Where a decree of foreclosure and sale is alleged to be fraudulent, 


and to have been made for the purpose of defrauding, hindering 
and delaying creditors of the defendants therein, and it is alleged 
that no money was ever loaned as pretended by the papers, 
which are the basis of such decree, the Chancellor who rendered 
such decree may, upon a bill filed by the assignee of one of such 
creditors for the purpose of subjecting the property covered by 
the decree of foreclosure to the payment of his debt, and to set 
aside such decree as made to hinder and delay creditors, such as- 
signee not being a party to such decree, enjoin the plaintiff in 
such decree of foreclosure, her agents and attorneys, from en- 
forcing said decree. In such case the court acts upon the parties 
and not upon itself. 


6. Where land in this State is conveyed by the vendor to a wife at the 


instance of her husband, who has paid the purchase money, and 
is held upon a secret trust for him, it cannot be sold under an 
execution against the husband, whether such execution be issued 
upon a judgment at law or upon a decree in equity rendered for 
the balance remaining unpaid after a sale of the mortgaged 
property in a foreclosure suit. Such land is an equitable asset, 
not liable to sale under such an execution, 


¥. Where a creditor seeks the aid of a court of equity against the real 


estate of his debtor, the title to which has been in such debtor, 
and is alleged to have been conveyed by him in fraud of his cred- 
itors, it is sufficient for the creditor to show a judgment at law, 
‘or, as equivalent thereto, a decree in equity for a balance remain- 
ing after a foreclosure sale of mortgaged property, creating a 
lien on such real estate ; if, however, the title to such real estate 
has never been in the debtor, but is held by another on a secret 
trust for him, or is an equitable asset not liable to be sold under 
an execution at law, there must be an execution sued out and 
pursued to every available extent and returned unsatisfied. 


8. A bill may be filed to remove from real estate liable to sale under 


execution at law, fraudulent incumbrances or conveyances as 
soon as judgment is obtained without proceeding to obtain satis- 
faction out of other property. 


9. The effect on a suit in equity against several defendants of a dismis- 
sal thereof as to one defendant under Rule 55 of the Equity 
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Rules, on account of the failure of the complainant to set the de- 
murrer of such defendant down for a hearing, is not a ground 
of a demurrer in favor of other defendants to such bill, and can- 
not be considered in the Supreme Court upon the argument of a 
demurrer interposed by other defendants, and particularly when 


it does not appear to have been assigned as a ground in the de- 
murrer. 


10. Where one general right is claimed in a bill it is not multifarious. 
even though the defendants have separate and distinct rights. 
Where the several conveyances and other alleged fraudulent acts 
or contrivances against which relief is prayed purport to be, some 
directly to one person, and another to a trustee in trust for the 
same person, it is not multifarious to join the several matters, 
and all parties thereto, in one bill. But where there is also in- 
cluded in said bill statements showing a cloud to be cast upon the 
complainant’s real estate by one of such contrivances, and there. 
is a prayer that such real estate be relieved of the same, a de- 

} murrer for multifariousness will be sustained. 

11. Where the bill of complaint alleges that property charged to have. 
been conveyed to, or vested in a wife or others, in fraud of the 
husband's creditors, is still, in fact, the husband’s property, and 
that so far as vested in the wife or others it is vested in her or 
them in trust for him, and that he has asserted entire and exclu- 
sive management and control of the property and dealt in all re- 
spects with it as his own, except for his own fraudulent ends he 
has used her and their names to conceal and cover the title from, 
his creditors, thus showing an existing and recognized trust for 
his benefit, a demurrer of such husband, wife and others, on the. 
ground of laches or of statutory bar because of the date of the 
conveyances, will be overruled. 

12. If upon a demurrer to the whole bill it appear that the plaintiff is 

| entitled to relief as to some of the matters set out in the bill, but 


not as to all, and the bill is multifarious, the demurrer should 
be sustained. 


This is an appeal from an order of the Circuit Court for- 
Duval county overruling a demurrer to a bill in chancery. 
The bill was filed December 12, 1882, by the appellee, a 
body corporate, against Calvin L. Robinson and Joseph Dy. 
Mitchell, as Trustees and in their own right, Elizabeth 8, 
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Robinson, and Lucretia R. Foss, as Trustee and in her own 
right, Harvey Durkee and William L. Seymour, and against 
J.C. Marcy, Jr., as Special Master in Chancery, and al- 
leges : 

1st. That Calvin L. Robinson and Mitchell, on October 
26, 1869, executed to Wm. M. Bostwick and wite two 
promissory notes, each for the sum of $5,735, payable re- 
‘spectively one and two years atter date to their order, and 
to secure the same, executed on the same day to Bostwick 
and wife a deed of mortgage, which, on the same day, was 
recorded in the records of Duval county, in this State. 
‘The notes and mortgage were signed “ Joseph D. Mitchell, 
Trustee,” “C. L. Robinson, Trustee.” The mortgage styles 
Robinson and Mitchell, “ Trustees of Harvey Durkee, Jo- 
seph D. Mitchell and Calvin L. Robinson,” the bill alleging 
it to be a fact, and that it is recited in the mortgage “ that 
said Robinson and Mitchell are Trustees in equal interest 
for themselves and the defendant, Harvey Durkee.” 

2d. That the notes and mortgage Were given to secure 
the payment ot part of the purchase money for the mort- 
gaged premises, (lands in said county) conveyed on the 
same day by Bostwick and wife “ to said Mitchell and Rob- 
inson, Trustees.” 

3d. That the notes not having been paid at maturity, a 
bill to foreclose the mortgage was filed by Bostwick and 
wife against Robinson and Mitchell, Trustees, in said Du- 
val Circuit Court, on the 12th of December, 1874, and on 
the 4th day of October, 1879, a decree for $14,753.31 was 
made ior the complainants in said suit, and a sale of the 
mortgaged property by the court, and on the first Monday 
in December, 1879, the property was sold to Bostwick for 
$3,000, and on August 13th, 1880, “a further order was 
made in the suit by which the balance due on the decree, 
to wit: $12.174.12, was made a decree against the defend- 
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ants, Mitchell and Robinson, Trustees.” This decree, after 
reciting that it appears by the report of the Special Master 
that the above balance is due to Bostwick and wife over 
and above the proceeds of the sale of the mortgaged prem- 
ises, continues as follows: “ Now, on motion of Fleming & 
Daniel, plaintifts’ solicitors, it is ordered, adjudged and de- 
creed that the plaintifis, William M. Bostwick and Eliza 
S. Bostwick, do have and recover of and from the defend- 
ants, Calvin L. Robinson and Joseph D. Mitchell, Trustees, 
the said sum of twelve thousand one hundred and seventy- 
four dollars and twelve cents, with legal interest thereon 
from the i6th day of December, 1879, and that execution 
do issue for the same.” 

4th. That execution has issued on said last named de- 
cree, but nu part thereof has been paid. 

5th. That on July 29th, 1882, Bostwick and wife ag- 
signed said last named decree to the complainant, which is 
the owner thereof. A copy of the assignment is annexed 
to the bill as an exhibit. It purports to “sell, assign and 
transfer” to the complainant the said decree of August 
13th, 1880, * for its sole and proper use and benefit, here- 
by authorizing the said Springfield Company to collect and 
enforce payment thereof in our names or otherwise, but at 
its own costs and charges.” 

6th. That said mortgaged property has been exhausted 
and said Mitchell and Robinson have no other property in 
like trust except as hereinafter alleged. 

7th. That“ inasmuch as Mitcliell and Robinson, by their 
said mortgage deed, set forth that they are trustees for 
themselves, thus uniting in themselves the equitable and 
legal relations, they are personally bound by said decree to 
the extent at least of two-thirds of the amount due there- 
on. 
8th. That Mitchell owns a valuable homestead of a half 
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acre in Jacksonville, and other property, real and personal, 
within thejurisdiction of the court, but the same is encum- 
bered with mortgage and other liens, and the equity of re- 
demption would bring but little, if any, price on a forced 
sale under execution.” 

9th. That Calvin L. Robinson, soon after making said 
notes and mortgage to Bostwick and wife, commenced, and 
has continued, to the filing of the bill, a series of fraudulent 
transactions and transfers of title by which he has vested 
or attempted to vest in the defendant, Elizabeth S., his 
wife, and in said Lucretia R. Foss, (Mrs. Robinson’s sister, 
_ and a resident for many years in R’s. family,) and said 
Seymour, (the half brother of Mrs. Robinson.) all his prop- 
erty, amounting in the aggregate to the value of over $50,- 
000; that Mrs. Robinson, Miss Foss and Seymour had no 
money or property of their own, and paid no money or 
other valuable consideration for the property of which the 
legal title at the instance and by the fraudulent acts and 
transactions of Calvin L. has been vested or attempted to be 
vested in them; that all the property, the legal title to which 
is held by or appears in their names, was purchased or paid 
for with money or other valuable consideration belonging 
to Calvin L., and, in fact, is his property, and so far as the 
title thereto is vested in Mrs. Robinson, Miss Foss and Sey- 
mour, it is in trust for Calvin and subject to the payment 
of said judgment. 

10th. That without a discovery from detendants, com- 
plainant cannot state with certainty all the land and other 
property, the title to which has been, oris now, in the names 
uf Mrs. Robinson, Miss Foss and Seymour, by the fraudu- 
lent acts and contrivances of Calvin L. That said lands, 
as complainants are informed and believe, lie in Duval, 
Nassau, St. Johns and Clay counties, and elsewhere within 
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the jurisdiction of the court. A schedule ot the lands 
lying in Duval county is attached to the bill. 

11th. To specify some of the fraudulent acts and contri- 
vances of the defendants to defraud complainant’s assignors, 
Bostwick and wife: that on May 6, 1873, C. L. R. being 
the owner in fee of Lot 5, of Block 48, and Lot 3, of Block 
49, and Lots 1 and 2, of Block 56, in Jacksonville, execu- 
ted a deed of conveyance thereof to Miss Foss, “ the con- 
sideration named in the deed” being $3,400, and she con- 
veyed the same to Mrs. Robinson, the same consideration 
being named in this deed, and it bearing date May 7, 1873 ; 
that on the 
the ewner of Lot 3, Sec. 6, T. 2,S., R. 27, E., 64 acres, ex- 
ecuted a deed of conveyance thereof to Miss Foss, and she 
by deed dated . , attempted to convey the same 











property to Mrs. Robinson ; that no consideration passed to 


Calvin L. or Lucretia for said conveyances, but he was at 
that time largely in debt. They were made to defraud 
Bostwick and wife, and his other creditors, and place the 
property beyond their reach, which conveyances are fraudu- 
lent and void against complainant, and said property, ex- 
cept Lot 3, of Block 49, is subject to compiainant’s judg- 
ment lien. 

That Lot 6, of Block 70, in Jacksonville, was conveyed 
to Mrs. Robinson by the Sheriff of Duval county, on Oc- 
tober 12, 1872, by virtue of a decree of foreclosure in favor 
of Calvin L. against Rosa Gingerger et a/., on a note and 
mortgage to Calvin L.; that no money was paid for the 
property by Mrs. R., but the same was bid off in her 
name by him in part satisfaction of the decree, in order to 
prevent the same from being subjected to his debts. 

That another tract of 75 acres, (part of the Hendricks 
or Haddock Grant,) was mortgaged to Calvin by Lucius 
14 


day of November, 1872, Calvin L. being © 
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A. Hardee, and was thereafter, April 6, 1871, sold and con- 
veyed by the Assignee in Bankruptcy of said Hardee, (the 
‘consideration tor the conveyance being the said mortgage 
debt,) to C. L. Robinson, Mrs. Robinson actually paying 
nothing, but said Calvin L. procured the title to be placed 
in her name to defraud Bostwick and wife, and others of 
his creditors, and she holds the title thereto, and to said 
Lot 6, Block 70, in trust for the benefit of said Calvin. 

That Lot 1, Block 55, Jacksonville, was conveyed to 
Mrs. Robinson by Porter and wife, by deed dated April 19, 
1873 ; that Lot 6, of Block 53, Jacksonville, was conveyed 
by Hemming, as commissioner, to her by deed of same date, 
and these lots were paid for by Calvin L., and the title 
placed in Mrs. Robinson, in fraud of Calvin’s creditors, and 
such title is held by her as trustee, and for the benefit of 
Calvin, and his equitable interest therein is subject to com- 
plainant’s said judgment. 

12th. That Calvin has had and asserted the entire and ex- 
clusive management aud control of the lands so fraudulently 
conveyed to his wife, and Miss Foss and Seymour, has ne- 
gotiated the purchase and sale thereof, paid the taxes 
thereon and dealt in all respects with said land as his own, 
excepting only that for his own fraudulent ends he used 
the name of his wife, and Lucretia Foss and Seymour, to 
conceal and cover the title from his creditors. 

13th. That there are many other creditors of Calvin, 
some of whom have placed their claims in judgment, and 
who, complainant prays, may be required, if they avail 
themselves of this suit, to contribute to the same in pro- 
portion to their several interests in the result. 

14th. That among other deceptive and fraudulent acts 
committed by said Calvin, to cover and conceal his real ti- 
tle and interest in said lands, he, on the 27th of June, 1874, 
prepared, and had executed by himself and the defendant 
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Mitchell, a deed of conveyance to Miss Foss of certain 
lands in Duval county, being part of the lands conveyed to 
Mirchell and Robinson by Bostwick and wife, October 26, 
1869, viz: 6 blecks and 7 lots in Springfield, a suburb of 
Jacksonville, the deed being signed “C. L. Robinson, 
Trustee, J. D. Mitchell, Trustee,” and after being acknowl- 
edged was recorded in Duval county records, December 4, 
1874; and afterwards, on the 30th of June, 1874, Miss 
Foss, Mitchell and Calvin entered into a written agreement 
under seal in the nature of the defeasance to said deed, in 
which it is recited that whereas, Elizabeth S. Robinson of said 
county has loaned to the said trustees the sum of two 
thousand dollars, and as security for the said sum the said 
trustees have this day executed to the said L. R. Foss a 
a warranty deed of certain lots and blocks in Springfield.” 
Said last stated instrument was recorded February 19th, 
1879, and a copy is annexed to the bill. (It provides that 
if the said trustees shall pay said sum with interest at 14 
per cent. per month, on or before January Ist, 1875, and 
all costs, expenses and reasonable attorney’s fees in case of 
foreclosure, said deed shall be void.) That Miss Foss, on 
June 23, 1882, filed a bill in chancery, as trustee for Mrs. Rob- 
inson in said Circuit Court against Mitchell and Robinson, 
“trustees for themselves and Harvey Durkee,” praying 
that said deed and defeasance be treated as a mortgage and 
foreclosed. A decree has been rendered in such suit, ap- 
pointing J. C. Marcy, Jr., Special Master, with power 
and direction to sell said land for the purpose of paying the 
amount found by such decree to be due Miss Foss as trus- 
tee for Mts. Robinson. A copy of such special Master’s 
advertisement of a sale of blocks 4, 6, 8 and 43, and lots 
1, 3, 4,°7, 11,15 and 16, in block 2, in Springfield, to take 
place December 4, 1882, is annexed to the bill. That by 
the terms of the mortgage from Mitchell and Robinson, 
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trustees, to Bostwick and wife, provision was made on cer- 
tain payments and conditions therein expressed for the re- 
lease by B. and wife of parcels of the mortgaged premises, 
and B. and wife did, at Robinson’s request, on payment by 
R., in person, to B., of $1,100, release by deed, of May 28, 
1874, to Miss Foss, Lots 1. 3, 7, 11 and 15, Block 2, and 
Block 6, they being part of the lands described in the deed 
of June 27, 1874, from Mitchell and Robinson to Miss Foss. 
That other of said lands, viz: Lot 16, Block 2,and Blocks 
4 and 43 were not released from the operation of the said 
mortgage. Lot 16, Block 2, and Blocks 4 and 43 were 
sold to Bostwick under the decree of foreclosure in favor of 
himself and wife against M. & R., trustees, and have since 
become and are now complainant’s property, and not sub- 
ject in anywise to the lien of the pretented mortgage to 
Miss Foss. A sale of said last mentioned lands will cast 
a cloud over complainant’s title to the same. The lands 
embraced in the mortgage from Mitchell and Robinson, 
trustees, to Miss Foss, it the same be of any valid force 
and effect, and not void by reason of the fraud of R. and 
his confederates, should not be sold under said decree; 
they are worth greatly more than the amount of said de- 
cree, and if the court, on the final hearing, should hold 
that said deed and defeasance are good and valid, and that 
the $2,000 was loaned by Mrs. R., and that Lucretia, as 
trustee for Mrs. R. is entitled to be paid, “ complainant is 
prepared and now offers to pay the same, the court staying 
the sale by said Master under said Foss decree, and 
holding said lands subject to the payment of the amount 
due” complainant herein on the Bostwick and wite decree. 
Complainant avers and charges, however, that neither Miss 
Foss nor Mrs. Robinson have any beneticial interest in said 
mortgage and the decree thereon ; the $2,000, if paid at 
all, belonged to Calvin, the release from Bostwick and wife 
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was originally made to M. & R., trustees, and afterwards 
changed, at Calvin’s request, with the purpose and intention 
on his part of covering so much of his property from his 
creditors, and in truth and equity all the lands embraced 
in said notice and decree in the Foss suit, and so released, 
are subject to payment of complainant’s said claim. 

15th. There is strong reason to fear, and complainant ap- 
prehends and fears that defendants, if not restrained, will 
convey, mortgage or otherwise alienate or complicate the 
title to the lands which complainant claims to be subject in 
equity to the amount due to complainant. 

16th. The interrogatories inquire as to the relation of the 
parties defendant to each other, what property they own, 
what lands they have acquired since October 26, 1869, 
whether they hold title for their own use and benefit or for 
some other person or persons by express or secret trust, for 
whom and what conditions aud uses, for a description of 
the lands, the consideration paid, by whom paid, whose 
money and what kind of money was paid, if money be- 
longed to them of whom, where and what way it was got, 
and call on them to state all about the consideration, what- 
ever it was, and to state lands they have conveyed, mort- 
gaged or leased since October 26, 1869, the consideration 
therefor, &c., &c., how paid, and what was done with the 
money or other consideration. 

17th. The bill prays that Miss Foss, as trustee for Mrs. 
Robinson, be enjoined from enforcing or attempting to en- 
fore the decree obtained against Mitchell and Robinson, Oc- 
tober 14, 1882, by sale or otherwise, and the master, Marcy, 
be restrained from selling until the further order of the court, 
and that Robinson, his wife, Miss Foss and Seymour, be re- 
strained from alienating or encumbering “ all or any part 
ot the property to which they have or claim to have any 
right, title or interest, either in law or equity, which has 
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been acquired since the 26th of October, 1869, and for dis- 
covery as to the nature and source of their title to all such 
property ” now or since the 26th day of October, 1869, 
owned or claimed by them ; and that the deed of June 27, 
1874, from R. & M., Trustees, to Miss Foss, be decreed frau- 
dulent and void, or if the same be sustained that complain- 
ant’s title to blocks 4 and 48 and lot 16, block 2, be held 
free trom all lien or encumbrance of said deed, and that the 
remaining lots and blocks described therein be decreed as 
held by Miss Foss in trust for Robinson, and subject to the 
payment of complainant’s claim, or, if it is held that the 
deed was made in good faith to secure the $2,000, that com- 
plainant be permitted to pay the amount due on said de- 
cree, and the mortgaged property be subjected to payment 
of complainant’s claim; or that, in case it is held “as last 
above stated, that so much of the property conveyed by 
Mitchell and Robinson, trustees, to Lucretia to secure the 
payment of said lien of $2,000, as was released by said Bost- 
wick and wife, * * * be sold, the amount found to be due 
Lucretia, trustee, first paid, and the residue paid to com- 
plainant ;” and that for any balance due on said Bostwick 
and wife decree owned by complainant, the defendants, 
Robinson, Mitchell and Durkee, be held personally bound, 
and that all lands and other property, the title to which, 
at the time of the filing of this bill, was in the name of 
Mrs. Robinson, Miss Foss, Seymour, or any other person 
hereafter made party, which™has been acquired or paid for 
with money or other valuable consideration belonging to 
Robinson, or otherwise held in trust for him, be subjected 
to the payment of complainant’s said claim, and then fol- 
lows a prayer for general relief. 

The defendants appeared, by solicitors, and afterwards, 
on February 6, 1883, the Chancellor granted an injunction 
against Marcy, as master, Robinson afid Mitchell, trustees, 
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and Miss Foss, from selling blocks 4, 6, 8, 48, lots 1, 8, 4, 
7, 11, 15, 16, in block 2, Springfield, till the farther order 
of the court. 

On February 5th, 1883, Mitchell filed a demurrer to the 
bill as being multifarious. The affidavit to the demurrer 
is made by H. A. Pattison, who swears he “ is the solicitor 
for J. D. Mitchell; that Joseph D. Mitchell is absent from 
the State, and has been since the filing of complainant’s 
bill, and that said dil] is not interposed for delay.” The 
certificate that the demurrer was not interposed for delay 
was added under an order permitting it, made by the Chan- 
cellor February 9th, 1883. 

On July 2d, 1883, Mitchell moved to dismiss the bill as 
to himself, because the demurrer had not been “set” in 
compliance with Equity Rule 55, and the clerk entered an 
order dismissing the bill “tor want of setting down de- 
fendants’ demurrer pursuant to Rule 55.” 

Robinson and wife, Miss Foss and Seymour, demur to the 
bill, “and for cause of demurrer show— 

“1st. That the said complainant has not by its said bill 
made such a case as entitle it in a court of equity to any 
discovery or relief from or against ” them. 

2d. Complainant, as assignee of a decree, has no title on 
which it can maintain said bill. 

3d. Bostwick and wite as mortgagees, and complainant 
as their successor and assignee, are not creditors in the 
meaning of the statute, and if defendants made any con- 
veyances or purchases as alleged they are not void as to 
complainant. 

4th. Complainant having no judgment lien on any of de- 
fendants’ own property, as shown by the bill, complainant 
cannot inquire into any conveyances by these defendants of 
their property. 
5th. A decree in equity pronounced ina distinct and sep- 
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arate suit will not be enjoined or altered, nor will the exe- 
cution of such a decree be enjoined at the prayer of strangers, 
in another suit in equity. 

6th. The bill is argumentative and alleges conclusions of 
law, without distinctly setting out facts of complainant’s 
claim. Alleged fraudulent conveyances are not set out with 
definiteness, nor are the other creditors of C. L. Robinson 
named, nor are such acts as constitute an intent to defraud 
creditors alleged with certainty in the bill. 

7th. The bill is multifarious. 

8th. There is no allegation in the bill that complainant 
has exhausted its remedy by levy and sale under its decree, 
and has not shown itself entitled to discovery. 

The demurrer was set down, and upon argument was 
overruled by order of February 27, 1884. 

Defendants appeal. 


C. P. & J. C. Cooper for Appellants. 
Fleming ¢ Daniel for Appellees. 


Mr. Justice Ranegy delivered the opinion of the 
court: 


I. The first point made by appellants is that the appellee 
cannot maintain this bill in its own name. In 1st Daniel’s 
C. P. & P., 198, it is said: ‘“ Where the subject matter in 
litigation is a legal chose in action which has been the sub- 
ject of assignment, the assignor, or if dead his personal 
representative, should be a party ; for, as an assignment of 
a chose in action is not recognized in a court of law, and is 
only considered good in equity, the recovery in equity by 
the assignee would be no answer to an action at law by the 
assignor in whom the legal right to sue still remains, and 
who might exercise it to the prejudice of the party liable 


























JANUARY TERM, 1885. 








Robinson et al. v. The Springfield Co.—Opinion of Court. 








who would have to resort to a bill in equity to restrain such 
assignor’s proceedings.” Upon this ground “ where a bill 
was filed by the assignees of a judgment it was held that 
the plaintiffs could not go on with that part of their case 
which sought payment of the debt.” In England, Virginia, 
Kentucky, North Carolina and Indiana the assignors were 
held to be necessary parties in the following cases: ‘Cath- 
cart vs. Lewis, 1 Vesey, Jr., 463; Corbin vs. Emerson, 10 
Leigh, 697; Allen and Wife vs. Crockett, 4’ Bibb, 240; 
Carter vs. Jones, 5 Iredell, 196; Elderkin vs. Shultz, 2 
Blackf., 345. 

The true principle, according to Judge Story, is that 
where the assignment is absolute and unconditional, leaving 
noequitable interest whatever in the assignor,and the extent 
and validity of the assignment is not doubted or denied, 
and there is no remaining liability in the assignor to be 
affected by the decree, it is not necessary to make the latter 
a party; and at most, in such a case he is a mere nominal 
orformal party. Story’s Eq. Pl., $158. Where the assign- 
ment is not absolute, and the assignor retains an interest in 
the security assigned, he is a necessary party “‘ because he 
is interested, and particularly in taking an account of what 
is due” on it. Miller vs. Henderson, 2 Stock., 320. In 
Bruen vs. Crane, 2 N. J. Eq., 347, which was a bill to fore- 
close a mortgage, Chancellor Pennington, in overruling the 
demurrer for want of the assignor as a party defendant, the 
assignee thereof beinga party, said: “I can see no stronger 
reason for making the assignor of a judgment a party than 
the mortgagor, who has parted with all his interest in the 
lands. The multiplication ot parties should be avoided 
whenever they have no interest at stake in the cause; it 
can only tend to create expense and embarrassment.” Mr. 
Jones, in his work on mortgages, ($1373) says that the as- 
signor is not a proper party where the assignment is abso- 
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lute and the mortgagor retains no further interest. In 
Walker vs. Bank, 6 Ala., 452; Garrett vs. Pickett, 15 
Ind., 485 ; McGuffey vs. Finley, 20 Ohio, 474, the assignor 
is held not to be a necessary party; and in Newman vs. 
Chapman, 2 Randolph, 93, the Virginia Court of Appeals 
held that “ the assignee of a mortgage may maintain a suit 
to foreclose without making his assignor a party, if the 
legal title has been conveyed to him.” In Morey vs. For- 
syth et al., Walker’s C. R., 465, it was held that an assignor 
of a judgment, or chose in action on which a judgment has 
been obtained in the name of the assignor, is not a necessary 
party to a judgment creditor’s bill filed by the assignee. 
“Tf,” says the Chancellor, * there be a controversy between 
the assignor and assignee touching the assignment, the 
court will direct the assignor to be made a party for the 
protection of all; otherwise he need not be a party.” In 
Ward vs. Van Bokkelin, 2 Paige, 289, a suit by an as- 
signee of a judgment to set aside a fraudulent conveyance, 
where the same doctrine is maintained, it is held as in Mo- 
rey vs. Forsyth et al., that an assignee of a chose in action 
is now considered the real party as well in law as in equity, 
and the detendant may plead and give in evidence any mat- 
ter of defence which exists in his favor, against the assignee. 
In Kendig vs. Giles, 9 Fla., 278, it is held that where one 
sues for the use of another, the former is the nominal, and 
the latter the real plaintiff. The doctrine that the assignor 
is not a necessary party is held in Illinois, Maine, Ohio and 
Vermont; and we understand the cases of Ensign vs. Kel- 
log, 4 Pick., 1, and Montague vs. Lobdell, 11 Cush., 111, 
as supporting the same rule. 32 Me., 343; 21 [Il., 203; 
19 Vt., 496 ; 20 Ohio, 474; 3 Paige, 466. We see nothing 
in Carrier vs. Howard, 14 Gray, in conflict with it. In 
Polk vs. Gallant, 2 Dev. & Battle’s Eq., 395, (A. D. 1839,) 
an assignor was held not to be a necessary party to a bill 
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against an assignee where it appears from both the bill and 
answer that all the interest of the assignor had been trans~ 
ferred ; this, however, we perhaps should add is stated in 
a note to this case, citing 5 Iredell, 196, and Busbee Eq.,. 
196, to be an exception to the general rule in North Caro- 
lina. In Kentucky, (Cobb vs. Thompson, 1 A. K. Marshail, 
378, 508,) an assignee of a judgement was permitted to sue 
in equity in his own name, there being no administration 
on the assignor’s estate. 

We consider the rule dispensing with the assignor as a 
necessary party where the assignment is absolute, and no 
interest remains in him, as appears to be the case at bar, to. 
be the better one, and adopt it. Such we understand to 
have been the view of this court in Betton vs. Williams, 4 
Fla., 11. Moreover, since the passage of chapter 3241, 
Laws of Florida, authorizing civil actions at law to be 
maintained in the name of the real party in interest, we do 
not think it can be held in this State that “ an assignment 
of a chose in action is not recognized in a court of law.” 

The reason urged that this suit should be in the name of 
the assignor because if assignees get a decree in their name 
a satisfaction of record of this decree. will not appear of re- 
cord to be any satisfaction of the Bostwick decree—does 
not strike us with much force. Moreover a decree in this 
cause subjecting to the payment of the Bostwick decree 
lands standing in the name of any of the defenJants, would, 
we think, mention that decree, or provide in effect at least 
that the lands should be sold under that decree, or that 
moneys arising from the sale of such lands should be applied 
to the payment thereof, and on such application being made. 
that decree should be satisfied on the record. 

II. The second point urged by appellants is: “ It appears. 
from the record that at the time the conveyances com- 
plained of as fraudulent were made, Bostwick and wife, the. 
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assignors, held a mortgage on the land conveyed by them 
to Robinson and Mitchell, trustees, and mortgaged back to 
them by such trustees, for the credit installments of the pur- 
chase money, of which credit installments the decree which 
the complainant is now seeking payment of constitutes a 
part.” They contend that the Statute of Frauds is only for 
the protection of unsecured creditors, and that “a volun- 
tary conveyance” could not be considered as in fraud of a 
creditor for a balance of purchase money secured by a mort- 
gage, “ because he has got his security of his own choosing 
ample and full to protect him.” “A mortgagee,” they say, 
**‘s not in the meaning of the Statute of Frauds,” and 
“there can be no intent to defraud him of his debt which 
is already secured.” 

The Statute of Frauds is by its terms for the 
protection of creditors or others * * intended to be 
delayed, hindered or defrauded, * their heirs, successors, 
administrators and assigns.” When it shall be shown that 
the alleged fraudulent conveyances and acts are merely vol- 
untary conveyances, and that the creditor’s security is 
“ample and full to protect him,” it will be an apt time to 
decide the law applicable to such a case, but it would be 
premature to do so in a case where it is not only specially 
alleged that the conveyances were made for the purpose ot 
defrauding Bostwick and wife, but also that the property 
conveyed is still in fact the propertv of Robinson, and the 
purpose of the bill is to subject it to the debt, and the se- 
‘curity has been sold and a large balance remains unpaid, 
‘and the bill is demurred to. We do not see that it lies in 
the mouth of the demurrants to question upon argument 
either the fraudulent acts or intent alleged, or the damage 
to complainant as assignee of the decree. In the case of 
Barrow vs. Bailey, Adm’r of Bellamy, 5 Fla., 9, the judg- 
ment, of which satisfaction was sought, represented an un- 
























JANUARY TERM, 1885. 








Robinson et al. v. The Springfield Co.—Opinion of Court. 








paid balance of purchase money of land sold to the frau- 
dulent grantor, and the legal title of this land was, at 
the time the conveyance assailed was made, still in 
Bellamy, to whose estate the judgment belonged. 

The cases cited by appellant are not in point. Seymour 
vs. Wilson, 19 N. Y., 417; Reed vs. Mullins, 48 Mo., 344, 
have no bearing that we perceive. Fetrow vs. Merriwether,. 
53 Ill., 275, where the mortgagee was in possession, and no- 
tice of the mortgagee was not questioned, decides that it 
did not concern a mortgagee that his mortgagor had sub- 
sequently conveyed the equity of redemption of the mort- 
gaged property to a third person for a full consideration, 
gratuitously or for the purpose of hindering and delaying 
his creditors, as the conveyance could not affect the mort- 
gagee’s rights. If the mortgage debt is not paid, the 
holder of the mortgage can foreclose and sell against either 
the mortgagor or such assignee of the equity of redemp- 
tion. In Hodson vs. Treat, 7 Wis.. where the mortgage 
was registered, it was held that a conveyance by a mortga-- 
gor of his equity of redemption, though fraudulent and 
void as to his creeitors is not void as to his mortgagee, and 
for the same reasons as are given in the Illinois case. We- 
do not see anything in the doctrine of these cases from. 
which to infer that a creditor who has foreclosed and sold 
the equity of redemption and has a decree for the balance 
of his claim, is not still a creditor and one that might have 
been injured prior to such foreclosure by either a voluntary 
or an expressly fraudulent conveyance of his debtor’s other 
property, nor anything which denies such creditor the 
right to go into equity to reach property standing in the 
name of others, but really belonging to the debtor. It is. 
true that in Bump on Fraudulent Conveyances, page 14, in 
a paragraph discussing the debtors being held to goodi 
faith, it is said: “If they (the creditors) take no specific 
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security from him, they trust him upon the general credit 
‘of his property, and a confidence that he will not di- 
minish it to their prejudice. They therefore have an equi- 
‘table claim upon and interest in it.” The authorities cited are 
Eppes vs. Randolph, 2 Call, 103, and Seymour vs. Wilson, 
supra. The language quoted is found, with a slight change 
in the last sentence, in the former case, but there is nothing 
‘in either case to support the inference sought to be drawn 
from it by appellants, nor do we think it true that because 
‘creditors take security they do not also “trust upon the 
general credit of the debtor’s property and a confidence 
that he will not diminish it to their prejudice ;” nor that 
anything of the kind was meant in the second Randolph 
‘case, or by Mr. Bump. 

. IIL. The third point urged is that there is no personal 
judgment against the defendant, Calvin L. Robinson, and 
that “ therefore there is no right to inquire into his volun- 
tary conveyances.” The demurrer, of course, admits that 
the decree of August 13, 1880, of which a copy is in 
‘the record, was actually entered, and we must determine 
from its face what the character and effect of it is. It is 
not contended that the correctness of it, as justified by the 
pleadings and proceedings on which it is based, can be in- 
‘quired into here. In Daniel on Negotiable Instruments, 
$271, it is said: “Guardians cannot bind their ward’s es- 
tate, nor trustees the estate of their cestui que trust by bills 
‘or notes, and hence though they sign themselves as guardi- 
ans or trustees they are personally bound, because other- 
wise the instrument would be invalid.” See also $262, 
and 5 Mass., 299; 8 Cow., 31; 6 Mass., 58; LS. & M., 666. 
Where a party signs a note with the addition to his name 
of the word “ trustee,” he is personally liable; nor can ev- 
idence be admitted to show that at the time of the execu- 
tion of the note there was a parol agreement that he 
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should not be personally liable, but the note was to be paid 
out of the trust fund. Conner vs. Clark, 12 Cal., 163. 

E. F. A., executrix of J.S. A., made a note by which 
she promised to pay H.8. H., or his order, $1,097 on de- 
mand, &c., and signed it E. F. A., executrix of J. 8. A., 
and it was held that this was the note of E. F. A., and 
did not bind J. 8. A.’s estate. Higgins vs. Driggs, Admin- 
istrator, 21 Fla., 103; Gregory vs. Lee, 33 Texas, 813 ; 
Harrison vs. McClellan, 57 Ga., 531; Wisdom vs. Beeker, 
52 Ill., 342; Sumner vs. Williams, 8 Mass., 162; Davis vs. 
French, 21 Maine, 21; Cornthwaite vs. First, N. B., 57 
Ind., 268. 

*‘ Where an executor accepts a draft drawn upon him by 
a distributee of the estate, even though the acceptor has 
money in his hands in his fiduciary capacity belonging to 
the drawer, the estate will not be bound, but only the ex- 
ecutor individually. 52 IIl., 342. In Pinney vs. Admin- 
istrators of Johnson, 8 Wend., 500, the court say: “ It 
seems to be well settled upon authority that a judgment 
upon a bond or other security given by an administrator or 
executor, though in his representative character, does not 
bind the estate which he represents, nor can it be taken 
upon the execution issued thereon. The description of the 
defendants in the bond as executors or administrators is 
surplusage, and they are chargeable upon such a bond and 
judgment only iu their own right. It is their personal 
contract and whatever their rights may be under such a 
bond or judgment if paid, it is not a legal judgment or 
debt against such estate, and cannot be pleaded as such.” 
In Tinsley vs. Lee, 51 Ga., 482, it was held that a decree 
rendered against the defendant on a bill in equity, with 
the word “executor” added to his name without more, 
binds his personal goods and chattels, and that an execution. 
to be levied of the goods, &c., of Thomas W. Howell, ex- 
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ecutor of Wm. Tinsley, deceased, was supported by such a 
decree and properly leviable on Howell’s individual estate. 
In Cooper, Ex., vs. Livingston, 19 Fla., 684, it is held that 
if the action be against the defendant, executor upon a note 
of the decedent, the judgment should be that the plaintiff 
recover against the defendant “as executor, &c., * * to 
be made of the goods, &c., and of the estate of the deceased, 
and that he have execution therefor,” and not against the 
defendant generally, In Hardy vs. Call, 16 Mass., 530, 
the referee reported that Hardy, whom Call,as administra- 
tor of the goods and estate of Geo. Palmer, sued, should 
recover against Call “in his said capacity of administra- 
tor,” and judgment was entered up in the same language, 
and it was held not to bea judgment against the goods 
and the estate of the intestate. The court say: “The 


words descriptive of the capacity in which the plaintiff in, 


the original suit prosecuted, have no legal effect and may be 
considered as surplusage. But whether so considered or 
not it is very clear that no judgment has been rendered 
against the goods and estate of Palmer, the intestate.” 
Confining our view to the decree as set forth in the record 
wesee nothing in it professing to bind any trust property or 
to bind anything but the defendants therein, and them per- 
sonally; and the same is the case, if we permit ourselves to 
consider the whole record. The use of the word “trustees” 
is not effectual to provide for satisfaction out of the proper- 
ty of any one but Robinson and Mitchell. We find noth- 
ing in the record to deprive either this decree, or the nutes 
as described assuming we may consider them, of their per- 
sonal obligation on the makers. The word “ Trustees,” 
in our judgment, no more changes the effect of the judg- 
ment than it does that of the notes. Strike it out and no 
change is made. The decisions treat it as surplusage. 
Trustees and other fiduciaries may exempt themselves from 
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personal responsibility by using explicit words to show 
such intention, but in the absence of such words they are 
held bound. There is no language here confining the agree- 
rl ment to pay out ot the trust estate. 12 Cal., 168; Story 
on Promissory Notes, §63. Assuming that we are not con- 
cluded by the decree as to what was the legal effect of the 
promissory notes, we still do not see that the interest of 
Durkee in the land purchased from Bostwick and wife 
changed the effect of the notes as the personal obligation 
of Robinson and Mitchell. A conveyance of land to them 
and another or for the benefit of themselves and another 
was as guod a consideration as if made to them only or for 
their benefit, independent of Durkee. 
IV. The fourth point is stated thus: “ This is an inde 
t} pendent bill in equity praying to have the former decree 
against Robinson and Mitchell declared a personal decree 
‘and asking for an injanction to restrain the master from 
carrying out a third and different chancery decree,” and it 
is urged that equity will not enjoin another equity suit on 
an independent bill, but that it must be done by petition in 
the same suit. 
It is not sought in this case to change the form of the 
decree of August 13, 1880, or to give to it any other char- 
acter than the law gives to it, but simply to obtain satis- 


faetion of it, if it be a personal decree, and of which we 
q think there is no doubt. 
In Daniel’s Chancery Pleading and Practice, 1567, (Coop- 


er’s E:lition) we find that “ proceedings in one suit in equity 
may be restrained by an injunction in another suit,” and 
the case is put of a stakeholder who has been sued by one 
person claiming an interest without making another inter- 
ested a party, filing a bill of interpleader and restraining 
proceedings in the: former suit. In a note, it is said that 
15 
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the practice is not limited to interpleader suits, but has 
often been applied to the staying of concurrent suits in 
equity after decree in one suit and has prevailed in the en- 
joining of suits in the same chancery court. However, in 
the same note it is stated that Hoftman’s Chancery Practice 
lays down the rule that an injunction is not the proper mode 
of staying proceedings under a bill or decree, but that the 
court should be applied to by petition for an order, “ citing 
Dyckman vs. Kernochan, 2 Paige, 26, and Newton vs. Doug- 
Jass, an unreported case.” In Dyckman vs. Kernochan, the 
former purchased pendente lite all of McChain’s interest in 
the mortgaged property, but it did not appear that McC. 
or Seymour under whom he claimed, ever had any interest 
in the premises decreed to be sold. The Chancellor said 
that even if any interest existed in McC. or his grantee, 
which rendered the decree irregular as against that right 
after the death of the former, the assignee had not pursued 
the proper course to correct the irregularity. “ This is not 
a bill of review, and it is not the practice of this court to per- 
mit an injunction bill to. be filed either by parties, or pre- 
vious to the proceedings in a former suit, to restrain proceed- 
ings under the decree. The court can restrain its own offi- 
cers without an original bill being filed for that purpose. 
The master went beyond his authority in allowing an in- 
junetion to restrain the defendants from carrying into 
effect a decree of this court. If any order was proper the 
present complainant should have applied by petition to the 
Chancellor.” In Smith vs. Am. L. I. & T. Co., Clarke’s 
Chancery Reports, the Vice-Chancellor held that an injunc- 
tion would not lie by bill to stay proceedings under a bill 
or decree, where the application was made by a stranger 
to the original suit, but that a petition in the original suit 
was the proper remedy. ‘Asa general rule,” he says, “an 
injunction is not the proper mode, whether the application 
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be by parties or privies, or by a stranger who has filed a 
new bill, There is reason in this rule,” tor under “ a con- 
trary rule it would be difficult in some cases to foresee any 
termination to litigation.” In Greenlee vs. McDowell, 4 
Iredell Eq., 481, it is held that an injunction to restrain the 
execution of a decree in chancery cannot be granted. Here 
the purpose was to review a decree pro confesso, and for 
leave to answer and for an injunction restraining the collec- 
tion of the money decreed to be paid. -It is said in the 
opinion that “ an application to a court of equity to restrain 
its own proceedings is certainly a novelty,” and the court 
is “‘ not apprised of any precedent for such a bill,” and again, 
“‘ when a court of equity is called on to enjoin its own pro- 
ceedings it is asked to pronounce that to be iniquitous and 
wrong which it has already declared to be right and proper, 
and when it made this latter declaration it was perfectly 
competent to declare it wrong if it were so.” In Medlock 
vs. Cogburn, 1 Rich. Eq., 477, a bill was filed to enjoin 
Cogburn from acting as the committee of Medlock, who 
had been adjudged upon inquisition de lunatico to be inca- 
pable of managing her affairs. It was held that the proper 
course was to apply for leave to traverse the inquisition 
The bill was treated as such an application, though dis- 
missed as a bill, and an order made for leave to traverse at 
the “ next sitting of the General Sessions for Edgefield 
District.” It is true in this case it is said, “ the proceeding 
is altogether irregular. The court does not enjoin its own 
proceedings; though it may rescind or suspend its own 
proceedings on proper cause shown.” In Alabama, in 
Wright vs. Philips, 56 Ala., 69, it is held that “as a gene- 
ral rule a court of equity will not enjoin its own decrees at 
tlie instance of a party or privy, but will leave him to seek 
his redress by a bill of review under the statute, (Code 
3404) or by petition under the rules of Chancery Practice,” 


228 SUPREME COURT. 








Robinson et al. v. The Springfield Co.—Opinion of Court. 








and further, that “ when a person seeks to prevent the exe- 
cution of a decree to which he is not a party on account of 
matters outside of the issues in the cause, though germain 
to it, the proper practice ordinarily is to obtain from the 
court or Chancellor a restraining order to suspend proceed- 
ings under the decree, upon proper security being given.” 
The above is, we think, a fair statement of the authorities, 
to which we have access, in favor of the rule contended for 
by appellants. - - 

In cases where a party to an absolute and final decree or 
one standing in privity to him, seeks to review it or restrain 
its enforcement, the decree having been enrolled, we think 
it may be done in this State in cases of fraud by an original 
bill tor fraud ; (or bill of review, 2 Otto, 454 ;) or, if there 
is error in law arising upon the pleadings, proceedings or 
decrees, a bill of review without leave will lie; or if there 
is a discovery of material new matter of fact, such as the 
party, by the use of reasonable diligence, could not have 
known, then a bill of review with leave of the court will 
lie ; and where a final decree has, after a decree pro confesso, 
been enrolled, and twenty days have passed, and such de- 
cree becomes final, the detendant may, by motion, under 
our practice, have the decree opened and a defence upon the 
merits let in, where he is guilty of no laches and his failure 
to set up his rights in the time required was occasioned by 
causes beyond his control, and by obstacles insuperable in 
their character,and he has a good defence. Stribling vs. 
Hart, 20 Fla., 235. Bills of review lie only in favor of par- 
ties and their privies. ‘Thompson vs. Maxwell, 5 Otto, 391. 
The cases in 2 Paige and 4 Iredell, are cases brought by 
parties to the original decree, and are not in point, as the 
case at bar is by a stranger. In the case in Clarke’s Chan- 
cery, however, the complainant had assigned mortgages 
held by him to the company as collaterals for a debt due 
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the company by him, and proceedings had been. instituted 
foreclosing the mortgages without making him a party. 
Although we do not mean to commit this court here to a 
ruling as to what can be done in a case between parties toa 
former decree, we find, however, that the New York cases 
cited are practically overruled by the Court of Appeals as 
authorities against the power to issue an injunction, in Erie 
R. Co. vs. Ramsey, 45 N. Y.,637, where it is held that “a 
court of equity has power by injunction to restrain proceed- 
ings in another equitable action in the same court.” 
Of Smith vs. A. L. J. & T. Co., and Lane vs. Clark, (Clarke, 
307 and 309,) it is said they “do not hold that there is no 
jurisdiction to grant an injuntion. They are to the effect 
that it is not as a general rule a proper mode of obtaining 
a stay of proceedings.” In the same case it issaid: “If it 
be said a court cannot restrain itself, the answer is, a court 
of equity never sought or claimed to restrain a court at 
law, but did enjoin the suitors in it.” And again, quoting 
from Willard’s Kq., it says: “ As an injunction to restrain 
proceedings at law is directed only to the parties and as- 
sumes no superiority over the court in which the action is 
pending, but is granted solely on the ground that some equi- 
table circumstances exist which render the prosecution at 
law against conscience, there is no reason why an injunction 
should not be granted by the court in which the action is 
pending, if the court has jurisdiction both at law and in 
equity. * * * But there is not such lack of precedent 
and authority for the position that a court of equity will 
entertain a fresh action in it, and in that action join suit- 
ors in an action then pending before it. An action of in- 
terpleader is such a case. * * * In Warrington vs. 
Wheaton, (1st Jac,) an injunction was granted to restrain 
parties to another action in the same court, and this though 
the objection was made that the same relief could be had 
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in the original action where the parties were the same. And 


though the reasons given by the court may be peculiarly of 


force in that class of cases, still it is shown that in cases de- 
manding it jurisdiction exists,and an injunction may issue in 
one action to aftect the proceedings in any action already 
pending in the same court.” Crawford vs. Fisher, 10 Simon, 
479. After alluding to the power of a court of equity to 
interfere to prevent a multiplicity of suits or to draw to 
one action cognate questions and interests sought to be lit- 
igated, as well as established, it also says: “Nor is it with- 
out other precedent that a court of equity may question 
the proceedings in another court of equity. Thus one 
court of equity has overhauled the decree of another court 
for fraud, contrivance or covin in obtaining it.” 

In Montgomery vs. Whitworth, 1 Tenn. Chan., 174. 
Chancellor Cooper says: “The American cases holding that 
an injunction will not lie to restrain 4 decree in the same 
court may all be traced back to the rulings cited by Lloft- 
man. Both cases merely decide that an injunction granted 
by a master to stay proceedings in another suit is not au- 
thorized.” The effect of the rule requiring application to 


be made in the original cause makes it “necessary for the , 


party aggrieved not merely to set out his case in his bill im- 
peaching the former decree, but to prepare a similar state- 
ment in the form of a petition in the original cause, * * 
two pleadings, precisely the same in substance and only 
differing in form * * to accomplish the end which 
ought to be obtained by one proceeding.” Speaking of the 
reasons given in 1 Clark, 307, he says: “ But it is not easy 
’ to see how this would follow. The injunction in the new 
suit would be as much under the control of the court as 
the restraining order in the original suit. And e contra the 
restraining order in the original suit would seem as likely 
to render it difficult to foresee the termination of litigation 












































y 





JANUARY TERM, 1885. 








Robinson et al. v. The Springfield Co.—Opinion of Court. 








as the injunction in the new suit. This reason will not 
stand the test of logic.” As to the reason of iniquity and 
wrong given in 4 Iredell, he says: “ But if so, would it not 
equally follow from an order of supersedeas granted on pe- 
tition in the original cause? What is the distinction be- 
tween an injunction and a supersedeas, that the dignity of 
the court should be impeached by the one and not by the 
other? The truth is the stay ot a decree of the same court 
upon good cause shown, whether it be by injunction or su- 
persedeas, is upon precisely the same ground that injunc- 
tions are often granted to stay proceedings in other courts, 
namely, that these proceedings are wrongful either by 
reason of fraud, error of law, apparent or outside facts. 
The court of chancery is not infallible any more than a 
court of law, and need not hesitate to correct its own er- 
rors by the same means with which it ordinarily undertakes 
to correct the errors of other courts. The reason given by 
the North Carolina Court is not more satisfactory than that 
assigned by the Vice Chancellor of New York.” These 
views strike us as very forcible. 

Speaking of the 23d Ordinance of Lord Bacon, which is 
in these words: “In the case aforesaid where an injunc- 
tion is to be awarded for stay of suit at common law, if 
like suit be in chancery, either by scire facias, or privilege 
or English Bill, then the suit is to be stayed by order of 
the court as it is in other courts by injunction, for that the 
court cannot enjoin itself ;” Chancellor Cooper says: “The 
Ordinance of Lord Bacon and the decisions of Chancellor 
Walworth declare the same rule, which is that the restrain- 
ing order, whether it be by injunction in the new suit or 
supersedeas in the original, should be warranted by public 
order made in court. This is all that was decided by Chan- 
cellor Walworth in Dyckman vs. Kernochan. It is not the 
case of the common injunction or such as the master is au- 
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thorized to grant. The application should be to the court.” 
He then refers to the Tennessee statute giving a Chancellor 
power to grant an injunction, and says it “ has changed the 
English rule of practice followed by Chancellor Walworth 
and authorizes the writ to be granted out of court by a 
Judge or Chancellor.” The power of a Circuit Judge in 
Florida to grant an injunction in vacation is too well es- 
tablished to require comment. See also 3 Tenn. Ch., 502; 
and Basye vs. Beard’s Ex’rs., 12 B. Monroe, 581; 1 John. 
C. Reports, 401; 8 N. Y., 1. 

Judge Manning in Wright vs. Phillips, supra, speaking 
of the quotations made above from Willard’s Equity, says 
they “suggest a good reason why in some instances per- 
haps @ chancellor should not, from a too sensitive idea of 
unfitness, refuse to perpetually enjoin a party from carrying 
into effect a decree he had rendered in favor of such party. 
A court of equity upon its being properly shown that it 
had by fraud or imposition been led to make an unjust de- 
decree would not hesitate to annul it. And if the same 
effect can be produced by perpetually enjoining the execu- 
tion of a decree, it may sometimes be allowable for the 
court which rendered it todo so. Questions of this sort 
are most likely to arise in cases of bills of review or in the 
nature thereof.” 12 B. Mon.,58l. In High on Injunc- 
tions, §270, it is said that the authorities are “ somewhat 
conflicting and wholly irreconcilable ;” and “ upon princi- 
ple it is difficult to perceive any satisfactory reason why 
the jurisdiction should not be extended to restraining the 
enforcement of decrees in chancery upon the same grounds 
and for like reasons as those which underlie the jurisdic- 
tion in restraint of the enforcement of judgments at law. 
* * No higher degree of inviolability is perceived as at- 
attaching to one judicial determination than the other. In 
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neither event is the process of injunction directed to the 
court itself, but only to the parties litigant.” 

The U. 8. Supreme Court, (State of Florida vs. Ander- 
son e¢ al., 91 U. 8., 667,) in the exercise of original juris- 
diction, enjoined the execution of a decree for the sale of a 
railroad, which Anderson and other bond holders of the 
same class had obtained in the U.S. Circuit Court against 
a railroad company for the sale of the road. The State 
sued in behalf of itself and the Trustees of the I, I. Fund 
of Florida. The State and Trustees had, prior to Ander- 
son et al., instituting their said suit, begun a suit in the 
State court to recover a balance of purchase money due the 
Trustees for the road, and for which a vendor’s lien was 
claimed, and had made all known parties claiming liens 
defendants. Afterwards Anderson et al/., began their suit 
in the U. 8. Circuit Court against the company and trus- 
tees, and claimed that their bonds were still a lien on the 
road or at least entitled the holders thereof to claim the 
unpaid purchase money and prayed a sale of the road to 
pay their demand ; but they dismissed as to the trustees, 
and under an arrangement with the company obtained a 
decree declaring the bonds a first lien on the road, and di- 
recting asale of it to paythem. Afterexecution had been 
issued on the decree and before the bill was filed in the 
Supreme Court, Anderson et als. filed a bill to carry such 
decree into execution, making the trustees parties and 
charging them with intent to seize the road, and praying 
an injunction. The injunction of the U. 8S. Supreme Court 
restrained Anderson et al., from selling or proceeding to 
sell said railroad and property by virtue of their said de- 
cree or any decree supplementary thereto in the same case,” 
but did not profess to restrain the U. 8. Cireuit Court. The 
proceedings of the bond holders was held under the cir- 
eumces of the case to be a fraud on the trustees. 
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We do not thinkit necessary to make the master a party but 
are of the opinion that an injunction against the parties com- 
plainant inv a case like this is sufficient, and that on being 
served with a copy of such injunction or otherwise duly 
notified of it he should take no turther proceedings. 

Where a decree has been obtained and is charged to be 
a fraud, as in the case at bar, and the transactions upon 
which it is based are set up and charged to be, with the de- 
cree, fraudulent contrivances to protect the property of the 
defendants from debts, and a sale of the property covered 
by such alleged fraudulent decree is about to take place, 
we see no satisfactory reason why the creditor seeking to 
reach the debtor’s property should not, he being no party 
to the other proceedings, have an injunction from the same 
court which rendered the decree to restrain the sale, which 
must, if made, lead to further complication, particularly if 
new parties purchase. None of the reasons alleged against 
the practice strike us as good in such a case, and we think 
the petition in the same court in the original cause cum- 
bersome and unnecessary. 

V. The fifth point is, the bill does not allege that the 
complainant has exhausted the remedy under its execution 
by levy or attempted levy on trust property or other 
property of defendants. 

(a.) In Barrow vs. Bailey, 5 Fla., 9, the doctrine laid 
down is that “if a creditor seek the aid of a court of 
equity against the real estate of his debtor he must show a 
judgment at law creating a lien upon such estate ; and if 
he seeks such aid in regard to personal property he must 
show an execution sued out and pursued to every available 
extent.” In Mississippi, Wisconsin, Alabama and IIlinois 
the requirement as to reaching real estate is the same as 
that prescribed in the above case. Vasser vs. Henderson, 
40 Miss., 519 ; Cornell vs. Radway, 22 Wis., 260; Dargan 
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vs. Waring, 11 Ala., 988; Wightman vs. Hatch, 17 IIl., 
281. See also Bump on Fraudulent Conveyances, 522. In 
Maine, whuse decisions are referred to as requiring turther- 
proceedings by a judgment creditor, a judgment is not a 
lien on real estate, but there must be a levy of an execu- 
tion to create it. Dana vs. Haskell, 41 Maine, 25. In 
New York, the decisions are not easily reconcilable. Brin- 
kerhofft vs. Brown, 4 Johnsou Ch. R., lays down the rule 
announced in Barrow vs. Bailey. 54 N. Y., 129, does not. 
require the return of an execution, but only judgment and 
issue of execution, which we have here. 

(b.) What we have said above as to what is necessary to 
enable a creditor to pursue real estate in equity is applica- 
ble only to such as the debtor has held the legal title to, 
and not to such as is deemed equitable assets. Where one- 
purchases land and has the title made to his wife in fraud 
of his creditors it is deemed an equitable and not a legal 
asset, and, though this is done to hinder, delay and defraud 
creditors, it is considered by at least some of the courts not 
to be within the Statute of Frauds, still equity will subject 
the property to the payment of his debts. Carlisle vs. Findell, 
49 Miss., 229; Gowing vs. Rich, 1 Iredell, 553. The inter- 
est of the debtor in such a case cannot be sold on execution at 
law. There has never been any legal title in him for the 
judgment lien to take hold of or the execution to operate 
on, as in the case where he has had such title and conveyed it 
fraudulently ; in which case equity regards the conveyance 
as inoperative on account of the fraud. The ordinary and 
well established rule is that before a creditor can resort to. 
equity in pursuit of such an equitable asset in aid of an ex- 
ecution he must have pursued his legal remedies to every 
available extent, and have a return of his execution nulla 
bona. The creditor’s right to relief in such a case, i. ¢., the 
property being such that it cannot be taken on execution 
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at law, depends-upon the fact of his having exhausted his 
legal remedies without being able to obtain satisfaction, 
and the best if not the only evidence of this, is the actual 
return of an execution unsatisfied. The principles above 
aunounced are supported by the following authorities: 
Freeman on Judgments, 348 ; Jones vs. Green et al., 1 Wall., 
830; Carlisle vs. Tindell, 49 Miss., 229; Gowing vs. Rich, 
1 Iredell, 553; Page vs. Goodman, 8 Iredell, (Eq.,) 16; 
Howe vs. Bishop, 3 Metcalf, 26; Webster vs. Folsom, 58 
Maine, 230; Low vs. Marco, 49 Maine, 45 ; Gray vs. Faris, 
7 Yerger, 154; Haggerty vs. Nixon, 26 N. J., (Kq.,) 42; 
Hyde vs. Chapman, 33 Wis., 391; McDowell vs. Cochran, 
11: Il,, 31; Tyler vs. Peath, 8 Mich., 63; Clarkson vs. De- 
Peyster, 3 Paige, 320; Beek vs. Burdette, 1 Paige, 305 ; 
Miller vs. Davidson, 8 Gilman, 518; 54 N. Y., 128, 129. 

(c.) In view of the allegations of the bill, and particu- 
larly as this is not simply a case of a purely voluntary con- 
veyance, we do not think there is, in so far as the bill seeks 
to reach lands of which the legal title has been in Robin- 
son, anything in the argument that it is not shown that 
there is no other property of defendants to be levied on. 
Fox vs. Moyer, 54 N. Y., 131; Bump on Fraudulent Con- 
veyances, 539. 

In Vasser vs. Henderson, supra, it is held that conveyances 
made to hinder and defraud creditors are declared by the 
Statute of Frauds to be “clearly and utterly void” as 
against creditors affected by them, and “the rightof the judg- 
ment creditor to levy his execution upon property so con- 
veyed, and to proceed at law to subject it to sale cannot be 
denied, without any reference to the question whether the 
debtor possesses other property.or whether there are other 
defendants having property liable to the same judgment. 
In other words, it is not necessary in order to justify the 
levy of an execution upon property fraudulently conveyed 
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that the plaintiff should show or the fact exist, that 
neither the party who has made such conveyance, nor his co- 
defendants in judgment have other property upon which a 
levy can be made. We do not mean to say that every vol- 
untary conveyance is a fraudulent one within the meaning 
of the statute. The plaintiff making a levy on property 
undertakes to show that upun the circumstances of the 
particular case the transaction is one which the law will 
not sanction. In Wightman vs. Hatch, supra, it is held 
that “a party has a right to the same remedies to enforce 
the collection of a dectee in equity for a specific sum of 
money that he has to enforce a judgment at law, and he 
may remove fraudulent conveyances out of the way of his. 
execution ; and a bill may be filed to remove fraudulent in- 
cumbrances or conveyances as soon as the judgmeut is ob- 
tained without proceeding to obtain satisfaction out of 
other property.” 

(d.) What we have said can be easily applied to the facts. 
of this case. As to all the real estate of which the legal 
title has been in Robinson we think the bill sufficient, but 
as to such as the title of has not been in him but was con- 
veyed directly to Mrs. Robinson, we do not think the bill 
shows a sufficient exhaustion of legal remedies. 

We have not failed to consider the case of Case vs. Beau- 
regard, 101 U. S.; Hayden vs. Thrasher, 18 Fla., and West 
vs. Chasten, 12 Fla., and other cases where the equitable 
jurisdiction was founded upon a partnership: lien or other 
ground of such jurisdiction independent of an exhaustion 
of legal remedies. 

VI. The sixth point is that the bill has been dismissed 
by the clerk as to Mitchell, and therefore no decree can be- 
pronounced against C. I. Robinson alone, it being urged by 
appellants that the note was a joint note, and the decree. 
against them jointly. This is not a ground of demurrer, 








288 SUPREME COURT. 








Robinson et al. v. The Springfield Co.—Opinion of Court. 








and we do not think the effect of this order can be properly 
passed on at this hearing, particularly as the question was 
not raised in the Circuit Court. Neither Mitchell nor the 
‘complainant below having appealed, we do not think we 
should pass on the legality of the order. 
VII. The seventh ground is that the bill is multifarious. 
This objection only applies where a complainant claims 
several matters of different natures by the same bill, and 
where one general right only is claimed the demurrer will 
not hold even though the defendants have separate and dis- 
tinct interests: as where a person claiming a general 
right to the sole fishery of a river files a bill against a num- 
ber of persons claiming several rights in the fishery as lords 
of the manor, occupiers of lands, or otherwise. 1 Daniel 
Chancery Pleading and Practice, 341, m. p. In Hayden 
vs. Thrasher, 18 Fla., 795, it is held that a bill in the na- 
ture of a creditor's bill is not multifarious because it prays 
discovery and relief against several who are not united in 
interest and who may be strangers to each other, as tlie ob- 
ject of the bill is to reach sundry assets of the principal de- 
fendants in their several possessions. Dummock vs. Bixby, 
20 Pick., 368 ; Sears vs. Carrier, 4 Allen, 339, 341; Tucker 
vs. Tucker, 29 Mo., 350. Sears vs. Carrier was a bill to en- 
join one Carrier, who was alleged to have obtained fraudu- 
lently from Sears’ intestate four promissory notes, from col- 
lecting them. The notes were each made by a different 
promissor, and all the promissors were made parties to re- 
strain them frum paying. The bill wasclaimed to be mul- 
tifarious because they were distinct contracts made with 
distinct parties who had no connection with each other, yet 
the court said: “ But as to Carrier, the plaintiff has the 
right to join all these claims in one suit. He is not obliged 
to bring a separate bill against him for each of the notes. 
The makers of the notes are rightly joined as parties on ac- 
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count of their relations to Carrier, and so the bill is not 
multifarious.” Where the judgment is joint, and separate 
conveyances are made by each of the debtors, all the gran- 
tees may be united. Bump on Fraudulent Conveyances, 
587; Planter’s Bank vs. Walker, 7 Ala., 926; Daniel’s 
Chancery Pleading and Practice, 339, note 1. 

The conveyances and mortgage specifically enumerated, 
and alleged to be fraudulent, are all either to Mrs. Robin- 
son directly, or to another in trust for her, and the main or 
one purpose of the bill is to reach them, and the right to 
do so is “one general right.” The authorities cited go 
much further than is required to sustain the bill as to these 
features of it against this objection, but there is a feature 
which we think subjects the bill to objection. The stat- 
ing part and prayer of the bill show that one purpose of 
the bill is to relieve land of which the complainant claims 
to be the owner, of the cloud which a sale by the master, 
Marcy, will, and which the decree under which he acts, does 
cast upon it. This we do not think can be held to be with- 
in-the general right claimed by the other features of the 
bill: the former right is that of a creditor to have payment 
of his debt; the latter is that of one claiming to be the 
owner of property to have a cloud removed and a sale pre- 
vented, and is of a different nature, though it arises out of 
the same transaction as the alleged fraudulent mortgage 
and decree do. Daniel’s Chancery Pleading and Practice, 
848, 344. It is, however, only in so far as the bill claims 
relief as to the land owned by the plaintiff that it is objec- 
tionable, for, as indicated above, the mortgage and decree, 
in so far as they are alleged to be an obstacle to the collec- 
tion of complainant’s debt, or aftec: property of Robinson 
and Mitchell, or either, are within the general right claimed 
by the’ complainant. Attorney-General vs. Merchant 
Tailors’ Co., 1 M. & K., 189; Newland vs. Rogers, 3 Bar. 
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Chan. R., 433. Under Chancery Rule 52, this defect may 
be cured by amendment. The rule as to multifariousness 
in a case like this, is one very much of convenience. We 
think it better practice that the demurrer on this ground 
should be sustained with leave to the complainant to 
amend. 

VIII. The eighth point urged is that the claim is 
“barred by laches and the statute of limitations—the 
deeds sought to be cancelled having been made ten years 
ago.” 

A careful reading of the bill will disclose that the case it 
makes is not one of mere voluntary conveyances, in which 
the complainant seeks to subject the property merely be- 
cause Robinson’s money paid for the property where it was 
conveyed by another to Mrs. Robinson, and because the 
conveyances made by him or him and Mitchell were with- 
out consideration. There is a tull statement of specific 
fraudulent acts, and besides, the property is alleged to be 
in fact still Robinson’s property, and the title of the alleged 
fraudulent grantees is alleged to be, “so far as it is vested 
in them, in trust for him,” and the property in Mrs. R’s. 
name is alleged to have been not only paid for by R. or 
conveyed by him without consideration, but the several 
transactions are alleged to have been to defraud Bostwick 
and wife and other creditors, and it is further alleged that 
R. has asserted the entire and exclusive management and 
control of the property so fraudulently conveyed, negotiated 
the purchase and sale thereof, paid taxes and dealt in all 
respects with said land as his own property except that for 
his own fraudulent ends he has used the names of his wife 
and Miss Foss and Seymour to conceal and cover the title 
trom his creditors. It cannot be said that the bill is one of 
mere allegations imputing motives of fraud. The particu- 
lar tanner in which the acts have been done, and the par- 











y 

















JANUARY TERM, 1885. 








Robinson et al. v. The Springfield Co.—Opinion of Court. 








ticular end and design sought to be accomplished, are fully 
set forth in the bill, and are admitted by the demurrer. 
We do not see what difference it makes that the deeds 
were made ten years ago if it be true that the lands are still 
Robinson’s in fact, and that in so far as vested in others it 
is in trust for him, although vested or attempted to be 
vested to defraud creditors, and further true that he has 
dealt with them in every respect as his own property, “ex- 
cept for his own fraudulent ends he has used the name of” 
others ‘to conceal and cover the title from his creditors.” 
The continuation of practices for such fraudulent ends ot 
however long continuance is, under the statement of the 
bill, nothing but an attempted concealment of the legal title 
to that which the demurrer admits to be Robinson’s prop- 
erty. Wedo not think that such use by one of the names 
of others can of itself create any right in such others, or 
in the one to say to the creditors that they shall not have 
such property applied to the debts of its present real owner 
on a decree whose validity is settled, and of but four years 
standing. If there be facts and circumstances making the 
claim stale they can be brought out by the proper pleading, 
but we do not think, taking the bill in all its allegations, 
that there is staleness or laches shown by it. 

IX. Although there is ground for equitable reliet in the 
bill, and the demurrer is general, yet as the bill is multifa- 
rious, the demurrer should have been sustained. 

The order overruling the demurrer is reversed and the 
case is remanded for further proceedings, not inconsistent 
with this opinion. 
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CuaRLes Trtiy, PLAintirF in Error, vs. Toe State oF 
FLoripa, DEFENDANT IN ERpor. 


1. In an indictment under Chapter 3463, Laws 1883, it is not necessary 
to charge that the entry was ‘‘burglariously,’’ nor is it necessary 
to allege the ownership of the building in any particular indi- 
vidual. The crime is a statutory one. 

2. Offences prescribed and defined by astatute must be charged in the 
language of the statute, or in language equivalent thereto. 

3. An indictment endorsed on the back in printing, with words, ‘‘A 
true bill,”” which endorsement is signed by the foreman of the 
grand jury, as such foreman, is a compliance with the statute in 

that respect. 

4. A new trial will not be granted because of the admission of immate- 
rial or illegal evidence to prove a fact which is fully established by 
other and legal evidence in the cause, it being clear that the ver- 
dict was not influenced by such illegal evidence. 

5. The exclusive possession of the stolen property by the prisoner soon 
after the theft is sufficient, when standing alone, to put him upon 
explanation, and if he fail to make explanatiun, then to warrant 
the jury in finding him guilty of the larceny. 


Writ of Error to the Circuit Court for Marion county. 
The facts of the case are stated in the opinion. 

Miller § Spencer for Plaintiff in Error. 

The Attorney-General for Defendant in Error. 


Mr. JusticE VANVALKENBURGH delivered the opinion 
of the court: 


In the month of March, A. D. 1884, Charles Tilly, the 
plaintiff in error, was indicted by the grand jury of Ma- 
rion county under Chapter 3463, Laws 1883, which reads 
as follows: “ Whoever breaks and enters, or enters with- 
out breaking, in the day time or night time, or enters in 
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the night time without breaking, a building, ship, or ves- 
sel, with intent to commit a misdemeanor, shall be pun- 
ished by imprisonment in the State prison for not more 
than one year, or by fine not more than five hundred dol- 
lars.” The indictment alleged-as follows: “ That Charles 
Tilly * * * with force and arms, at and in the county 
of Marion aforesaid, a building, to wit: a meat house of 
one Nancy Osteen, teloniously and willfully did enter with- 
out breaking, with intent, the goods, chattels and property 
then and there being of less than the value of twenty dol- 
lars, to take, steal and carry away,” &c. 

This indictment was endorsed in printed words: “ A 
true bill,” and beneath these words was signed in writing 
“ Francis E. Harris, Foreman.” 

Counsel for Tilly moved to quash this indictment for 
these reasons. 

1st. Because the entry is not alleged to have been done 
burglariously. 

2d. The entry is alleged to have been done feloniously. 

3d, The ownership of the property in the said house is 
not alleged. 

4th. The indictment does not upon its face show that 
the entry was into such a building as is contemplated by 
the statute. 

5th. It is not alleged that the said entry was committed 
in the day time or in the night time. 

6th. Because the indictment is not endorsed “a true bill,” 
in writing and signed by the foreman of the grand jury; 
but is endorsed with the words “a true bill,” in printing, 
and signed simply “ Francis E. Harris, Foreman,” 

This motion was overruled by the court and the defend- 
ant excepted. 

A jury was empanelled, the defendant tried and a ver- 
dict of guilty rendered. Counsel for defendant then moved 
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for a new trial, which was denied, and the defendant duly 
excepted. The defendant was sentenced by the court and 
his counsel bring this writ of error. 

The errors assigned in this court areas follows: 

1st. The court erred in overruling the motion to quash 
the indictment. 

2d. The court erred in permitting the question, “ why 
did you go to Charles Tilly’s house to look for your meat ?” 
to be asked of the witness Nancy Osteen, the defendant ob- 
jecting to the question on the ground that it tended to 
elicit hearsay and conjectural testimony. 

8d. The court erred in refusing to give the first, third 
and fourth instructions requested by defendant’s counsel. 

4th. The court erred in overruling the motion for a new 
trial and in arrest of judgment. 

5th. The court erred in permitting the answer of Nancy 
Osteen to the question propounded by the State’s Attorney, 
to wit: “ Why did you go to Charles Tilley’s house to 
look for your meat?” to go to the jury, and to be consid- 
ered by them as evidence, the said question being objected 
to as tending to elicit hearsay and conjectural testimony, 
and the said witness answering that she (the witness) went 
to prisoner’s house because other persons had told her the 
meat was there, i. e., in the prisoner’s house. 

Offences prescribed and defined by the statute must be 
charged in the language of the statute or language equiva- 
lent. This rule has long been established and frequently 
announced by this and other courts. McGahagin vs. The 
State, 17 Fla., 665 ; People vs. Lewis, 61 Cal., 366 ; Stevens 
vs. State, 18 Fla., 904; Schmidt vs. State, 78 Ind., 41; 
Jones vs. State, 12 Texas Ct. Ap., 424. 

The statute. under which this indictment was found de- 
scribes the whole offence, and the indictment charges the 
crime in its very words. It is not necessary for the indict- 
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ment to have alleged the offence to have been done burgla- 
riously, nor does it render it invalid to charge that it was 
done “feloniously and willfully.” Tully vs. Commonwealth, 
45 Mass., 357. 

The statute does not make the offence burglary, and it is 
not treated as such; it is made a felony, punishable as a 
felony, for breaking and entering, or entering without 
breaking, in the day time or night time, with intent to 
commit a misdemeanor. It is not necessary to allege the 
ownership of the property in any particular individual. 
The charge is of willfully entering a building, to wit: a 
meat house of one Nancy’Osteen. In cases for burglary it 
has been held that it would be sufficient to lay the owner- 
ship of the house in a married woman, who lives apart 
from her husband and has the occupancy and control of it 
Ducher vs. The State, 18 Ohio, 308. In this case Nancy 
Osteen testified that she was a married woman; that the 
meat house belonged to her husband, Allen Osteen. “ He 
left me more than a year ago, and has not lived with me 
since. I have several children and we get our support 
trom this property. I have had control and use of the 
property and the house the meat was taken from since he 
left. me.” 

The indictment is properly endorsed. It makes no dif- 
ference that the words, “a true bill,” are printed, if ap- 
pended thereto is the signature of the foreman of the grand 
jury. In this case the signature was so appended. Galla- 
her vs. The State, 17 Fla., 370. 

The indictment charges that the offence was committed 
on “the twenty-eighth day of February, in the year of our 
Lord one thousand eight hundred and eighty-four.” This 
is a sufficient designation of the time under the statute. 
12 Metcalf, 240. This statute was evidently enacted by 
the Legislature to fill a want of proper laws to punish such 
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breaking and entering with intent to commit a misdemeanor 
made apparent by the decision in Wood vs. The State, 18 
Fla., 967. The court did not err in refusing to quash the 
indictment. 

‘the next error assigned is that the court erred in per- 
mitting the State’s Attorney to ask the witness, Nancy Os- 
teen, “why did you go to Charles Tilly’s house to look for 
your meat?” Defendant’s counsel objected to this question 
upon the ground that it tended to elicit hearsay and con- 
jectural testimony. Another error is assigned in connec- 
tion with this, viz: in permitting the answer to this ques- 
tion to go to the jury. The answer to the question was, 
“because other persons had told me that the meat was 
there.” Mrs. Osteen testified in relation to the meat which 
was alleged to have been taken, as follows: “ There was 
thirty-six pounds of meat gone; the meat was worth fifteen 
cents a pound. I went to Charles Tilly’s house the next 
day with the otticer who executed the search warrant and 
found the meat in his house.” The question was then 
asked by the State’s Attorney: “ Why did you gv to 
Charles Tilly’s house to look for the meat?” This ques- 
tion was objected to as is stated in the assigned error above, 
the objection was overruled, and an exception was taken. 
The witness answered as is above stated. To this answer 
the record does not show that any objection was made or 
exception taken. She further testifies: ‘The officer who 
searched the house found meat locked up in the house. I 
was present. [ know it wasmy meat.” The questior asked 
was not objectionable, and it was not error in the court be- 
low to admit it. It does not follow from it that it would 
“elicit hearsay or conjectural testimony.” The witness 
may have seen the defendant in some suspicious position 
with reference to her meat house, or seen his tracks leading 
towards his house, or found other evidence to satisfy herself 
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in what particular direction her meat had been taken. 
Nor can we conceive how the answer to the question, even 
if it had been properly objected to, could, in any event, in- 
jure the defendant. The witness, accompanied by an offi- 
cer with a search warrant, went to Tilly’s house the next 
day after the meat had been taken and found her meat 
there. It makes no difference by what means she came to 
the conclusion that the offence had been committed by the 
defendant; she took the proper course to discover where 
her property was, and found it. The ottence was in getting 
into the meat house and taking the property therefrom. 
The evidence in her answer to the question so asked could, 
in no way, imperil the rights of the defendant and he was 
not injured by it. It isa well settled rule that “a new 
trial will not be granted for the admission of illegal evi- 
dence to prove a fact which is fully established by other 
and legal evidence in the cause, it being clear that the ver- 
dict was not influenced thereby.” Lynes vs. the State, 36 
Miss., 617. 

The other alleged errors relate to the refusal of the court 
to charge the jury as asked by the counsel of the defendant, 
as follows : 

“1st. The jury must be satisfied that the meat house from 
which the meat is said to have been stolen was the meat 
house of Nancy Osteen; if on the contrary you find that 
the meat house was the property of Allen Osteen, the hus- 
band of Naney Osteen, you will find the defendant not 
guilty.” 

2d. The court did not err in refusing this charge. 
Nancy Osteen was in possession and actual occupation of 
the meat house. It is not necessary to allege the ownership 
of the property under this statute in any particular indi- 
vidual.: If it were necessary, we are inclined to think that 
the person in the oceupancy and control of the premises at 
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the time the oftence was committed, the actual owner of 
the property made the subject of the larceny, may be set 
out in the indictment as the owner, and that a feme covert 
separated and living apart from her husband, taking care 
of her children, for such purpose may be treated as a feme 
sole. It is not, however, necessary to decide this particular 
question here, as the statute under which this indictment 
was found does not make the offence burglary, as we have 
said above. 

“3d. The indictment is for entering without breaking 
with intent to commit a misdemeanor. If the proof is 
that the house was both broken and entered, then the de- 
fendant ought not to be convicted under this indictment. 
A breaking under the law is committed if a latch were 
lifted or pulled aside and a door opened.” 

There was no error in the court thus declining to 
charge. The offence consists in breaking and entering, or 
entering without breaking in the day time or night time, 
or entering in the night time, “ with intent to commit a 
misdemeanor.” The punishment affixed to either or all of 
these oftencesis the same. The statute practically abolishes 
the distinctions between the breaking and entering, and 
entering without breaking, the intent being to commit a 
misdemeanor. 

“4th. Where burglary is connected with larceny, mere 
possession ot the stolen goods, without any other evidence 
of guilt, is not to be regarded as evidence of the burglary 
unless there is other evidence of guilty conduct.” 

No burglary was charged against the defendant in the 
indictment. He was alleged to have committed an offence 
not known as burglary, but made by statute, to punish a 
misdemeanor, committed in a particular manner. The 
strict forms and rules which apply to the commission of 
the crime of burglary at common law, are not necessarily 
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binding in this statutory crime. The court is not bound 
to go outside of the very case, and instruct the jury upon 
questions of law foreign to it. The facts as they appear in 
evidence, and the circumstances, are to go to the jury, 
which is made by law the forum to determine the guilt or 
innocence of the accused. The court cannot charge the jury 
what evidence they shall consider, and what they shall re- 
fuse to consider. All that bears upon the case, when prop- 
erly admitted by the court, and not expressly taken from 
their consideration, must enter into the reasons of their 
verdict. In this case the defendant introduced no evidence. 
The property was found locked up in his house the day after 
the larceny. He did not attempt or ofter an explanation of 
such possession. 

Had he introduced such evidence as would have given a 
reasonable account of such possession, the burden of proof 
would have been upon the State to show that such evi- 
dence was false. “It is well settled law that the exclusive 
possession of the whole or some part of stolen property by 
the prisoner recently after the theft is sufficient, when stand- 
ing alone, to cast upon him the burden of explaining how 
he came by it, or of giving some explanation, and if he 
fail to do so, to warrant the jury in convicting him of the 
larceny.” 

And it isfurther settled that if the “property was 
shown to have been taken by burglary or robbery, such pos- 
session unexplained is sufficient also to warrant a convic- 
tion of those crimes.” Commonwealth vs. McGorty, 114 
Mass., 299; State vs. Hogard, 12 Minn., 293; Knicker- 
bocker vs. The People, 48 N. Y.,177 ; See State vs. Hodge, 
50 N. H., 510. 

The evidence authorizes the finding of the jury and the 
judgment must be affirmed. 
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DexteR Hunter, APPELLANT, vs. Witson, STEARLY & 
Co., APPELLEES. 


1. A. can maintain a suit in assumpsit against B. upon B.’s promise to 
C. for the benefit of A., if the promise is not under seal. 


2. Where the declaration alleges that B., in consideration of the deliv- 
ery to him by C. of the cargo of a vessel consisting of valuable 
merchandise, promised C. that he would pay to A. a draft ac- 
cepted by C. and payable to A., and that said draft was drawn by 
A. on C. “against the cargo,’ a plea by B. denying that said 
draft was drawn ‘‘against the cargo’’ tenders an immaterial is- 
sue and is demurrable. 


3. When the declaration alleges that B. made a promise to C. and D. 
for the benefit of A., upon which promise A. brings suit against 
B., a plea by B. that he never promised D., is demurrable. 


4. When the declaration alleges that B., upon the delivery to him of a 
a valuable cargo of merchandise by C., promised C. to pay to A. 
a debt due from C. to A., a plea by B. that there was ‘‘no consid- 
eration”’’ for the promise, is bad. 


Appeal from the Circuit Court for Duval county. 
The facts of the case are stated in the opinion. 
R. B. Archibald and Fleming ¢ Daniel for Appellant. 


A promise made by one party for the benefit of another 
—a third person—where no consideration moves from such 
third person, and no promise is made to him, does not give 
him a right of action against the promisor. The promisee 
alone can sue. 

Langdell on Contracts, secs. 62, 63; Price vs. Easton, 4 
B. and Ad., 433; Crow vs. Rogers, 1 Str., 592; Exchange 
Bank vs. Rice, 107 Mass.,37; 5th Ed. Story on Contracts, 
sec. 552; Griffith vs. Ingledew,6 Serg. and R., 429; Opin- 
ion of Ch. Jus, Gibson on page 442. 
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An exception to the above rule is “where money or prop- 
erty is placed in the hands of the defendant, which in 
equity and good conscience belongs to the plaintiff.” 5th Ed. 
1 Story on Contracts, secs. 573, 485. 

In this case there was no lien claimed upon the cargo 
turned over to Hunter in favor of the plaintiffs, and there 
was nothing to show that the plaintiffs depended upon this 
cargo to pay this draft. It. was drawn upon Wm. Root, 
personally, and he accepted it. Plaintiffs evidently de- 
pended upon the general credit and responsibility of Root 
for payment, without reference to this particular cargo. 

Root owed Hunter, as was admitted, more than he did 
the plaintiffs and the value of the entire cargo was not suf- 
ficient to pay Hunter’s claim. 

Under these circumstances there was nothing to take the 
case out of or from under the general rule first above stated ; 
it was simply “a promise to one party for the benefit of a 
third person.” The cargo or proceeds could not be said to 
belong to the plaintiffs “in equity and good conscience,” 
unless it be because of the promise to Root, which, under 
the rule above stated, is not sufficient to give the plaintiff 
a right of action. 

It is true there are authorities which hold the other way, 
but we think it will be found that they follow the case of 
Dutton vs. Poole, 1 Vent., 318, which has long since been 
overruled in England and in some of the United States, 
particularly in Massachusetts, and Landell says, (Landell 
on Contracts, page 80,) “it is presumed that the contrary 
doctrine would not now he held anywhere except where it 
may .be considered as already established by authority.” 


Jno. T. & Geo. U. Walker for Appellees. 
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Tue Quier-JusticE delivered the opinion of the court: 


In this case the first count in the declaration alleges that 
one Root was indebted to Wilson, Stearly & Co. by accepted 
draft due July 24, 1882. That said draft was drawn 
against the cargo of the schooner Sarah L. Davis, which 
was consigned to Root, that said Root assigned and trans- 
ferred said cargo to the First National Bank of Florida 
and endorsed to said bank the bill of lading to secure the 
payment of said draft. That Root was also indebted to 
appellant, Hunter. Huntersued out an attachment against 
Root and levied it on the cargo of the Davis. The bank 
replevied the property. Anagreement was made by Root, 
Hunter and the bank, that Hunter was to take t he cargo of 
the Davis and, after paying freights, was to pay the draft 
due Wilson, Stearly & Co., and retain any surplus in liqui- 
dation or part liquidation of Root’s indebtedness to him. 
The cargo was delivered to Hunter, who refused to pay said 
draft out of the proceeds of the said cargo. 

To this count the defendant demurred. 

The court overruled the demurrer and defendant excepted. 
Appellant claims that said demurrer should have been sus- 
tained for want of privity between Wilson, Stearly & Co. 
and Hunter. 

Although the right of one to sue on a promise made to 
another for his benefit has been controverted the doctrine is 
now well settled that he can maintain such a suit if the 
promise be not under seal. See Hendricks vs. Lindsay, 93 
U. 8.,3 Otto, 143. In this case the court says: “It is now 

e prevailing rule in this country that a party may main- 
tain assumpsit on a promise not under seal made to another 
for his benefit.” 

But if the contrary rule were in force the facts set forth 
are an exception totherule. Story on Contracts, 573, while 
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upholding the contrary principle recognizes an exception 
“ where money or property is placed in the hands of the 
defendant which in equity and good conscience belongs to 
the plaintift.” 

The declaration alleges that the cargo of the schooner 
Sarah L. Davis was placed in the hands of the defendant 
upon his promise to pay the draft of Root to Wilson, 
Stearly & Co. 

There was no error in overruling the demurrer. 

The second assignment of error is that the court erred in 
sustaining plaintiff’s demurrer to defendant’s Pleas Nos. 1, 
2, 3, 4 and 6. 

The first plea alleges that the draft was not drawn 
against the cargo of the schooner Davis but upon Wm. 
Root personally—this is a tender of an immaterial issue. 
The suit is not based on the fact as to what or on whom the 
draft was drawn, but on the agreement alleged between 
Hunter on the one side and Root and the bank on the 
other. 

The second plea denies that he promised the First Na- 
tional Bank fo pay Root’s draft to Wilson, Stearly & Co. ; 
this is also immaterial. The declaration alleges that. de- 
fendant promised the bank and Root. Defendant only de- 
nies that his promise was to the bank, the gravamen of the 
suit is a promise to pay the draft, which promise inured to 
the plaintiffs, and it is immaterial whether he promised one 
or both of them if to either it was good. 

It was bad also for the reason that it violates the rule 
“that every pleading must be an answer to the whole of 
what is adversely alleged.” Stephen on Pleading, 215. 

The third plea alleges that the First National Bank was 
not authorized to represent the plaintiff. 

We do not understand that in a case like the one at bar 
that it is necessary that the promise should be to an agent 
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of the party claiming the benefit of the promise. If that 
were true it would establish the doctrine repudiated in 
Kendrick vs. Lindsay, supra, for a promise to an agent 
would be a promise to the principal and there could be no 
question of privity. 

The fourth plea denies that defendant agreed with plain- 
tiffs or any one authorized to represent them as alleged. 
This plea is open to the same objections as the third plea. 

The sixth plea alleges that there was no consideration 
moving from the plaintiffs, or any one authorized by them, 
for the promise. This plea is bad. No replication could 
be made to it except to reiterate the identical language 
used in the declaration. The declaration alleges that the 
consideration for the promise was the placing in the hands 
of the defendant the cargo consisting of hay, bricks and 
curbing stone. The plea is there was no consideration. 

If defendant wished to raise this question he should have 
simply denied the delivery to himself of the cargo or 
alleged that it was of no value. 

There is no error in the record and the judgment is 


affirmed. 





M. E. Fricker AND FRANK F RICKER, APPELLANTS, vs. PE- 
TERS AND CALHOUN CoMPANY, APPELLEES. 


1. A receiver should not be appointed except on notice to the party 
whose property is to be divested, ‘‘except in cases of the gra- 
vest emergency, demanding the immediate interference of the 
court for the prevention of irreparable injury.’’ 

2. A bill asking the appointment of a receiver, without notice to the 
party whose rights are to be affected, should set forth with par- 
ticularity the facts and circumstances relied on to justify an ez 
parte exercise of this extraordinary power. 
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Appeal from the Circuit Court for Duval county. 
The facts of the case are stated in the opinion. 

C. P. ¢ J. C. Cooper for Appellants. 

Jno. T. § Geo. U. Walker for Appellees. 


As to the appointment of the receiver without notice, 
the affidavit of the complainant’s solicitor is full and 
circumstantial and discloses the source of his information 
where he does not speak of his own knowledge. It states 
the reason why the affidavit was made by him, and the rea- 
son is sufficient. It also states the reason why it would 
endanger the rights of the complainant to give notice to 
the detendants—a danger increased in this instance by the 
disability of the Judge of the Circuit, and the consequent 
necessity of going into another Circuit. See Ballard vs. 
Eckman, 20 Fla., 675, cited by the other side. 

That affidavit comes up to the requirements of the law 
in such cases. The Chancellor thought so, and in the cau- 
tious exercise of this extraordinary power used his discre- 
tion and granted the order, and afterward on argument re- 
fused to vacate it. Unless it be clear that he abused the 
discretion vested in him, this court will not say so by dis- 
charging the order on that ground. 

Each case must stand on its peculiar circumstances ; so a 
citation of other cases granting and refusing such order can 
be of little use. 

But it is contended that the order should have been va- 
cated. On what ground? The grounds stated in the de- 
murrer and the pleas. No others are assigned. There is in 
no form a denial of any of the averments of the bill or of the 
affidavit. On the contrary, they are admitted to be true 
for the purpose of the motion. In other words, the motion to 
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vacate was on this ground: Admitting all you say in the 
bill to be true, there is no equity. 

The authorities cited by appellants abundantly sustain 
the equity of the bill, to wit: 1 Bish. Married Women, 
secs. 854, 858. See also secs. 861, 863,and Blenner & Wife 
vs. Pollok & Co., 18 Fla., 707. 

And see particularly as to debts contracted in a case like 
ours inuring to the benefit of the estate sought to be 
reached, &c. 2 Bish. Married Women, secs. 430, et seg. ; 
Todd vs. Lee, 15 Wis., 851; same case, 16 Wis., 480; Sta- 
ley vs. Hamilton, 19 Fla., 296; Harwood vs. Root, 20 Fla., 





Tue Cuter Justice delivered the opinion of the court: 


This is an appeal from an interlocutory order of the Cir- 
cuit Court appointing a receiver. 

The first question presented is as to the authority of the 
Chancellor to grant an order for the appointment of a re- 
ceiver without notice to defendants, Frank Fricker and M. 
E. Fricker, or either of them. It may be confidently as- 
serted that it is the uniform practice not to entertain mo- 
tions for the appointment of receivers except upon notice 
to the parties whose property is to be divested. High on 
Receivers, pp. 75, 76 and 77. Again, the rule requiring 
notice to defendant before an application for a receiver will 
be entertained would seem to be not a matter of discretion 
but an inflexible rule which the courts are not at liberty to 
disregard. Ib. See also State of Florida and Trustees of 
I. I. Fund vs. J., P. & M. R. R. Co., 15 Fla., 201. While 
the rule is very strict, and we think justly, there are how- 
ever some recognized exceptions to it in which an ex parte 
application will be entertained. 

The only one of them that has any application here “ is 
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in a case of grave emergency, demanding the immediate 
interference of the court for the prevention of irreparable 
injury.” No such facts are stated in the bill as would be 
necessary to bring it within the exception. The only alle- 
gation in the bill touching the subject is, “it greatly fears 
if the defendants are permitted to remain in possession of 
said property after the commencement of this suit that the 
same will be disposed of so as to be placed beyond the reach 
of your orators, and their debt will be wholly lost to them.” 
The fears of the complainant corporation are not sufficient 
without stating the facts and circumstances from which 
such fears might be inferred. See Section 113, High on 
Receivers, p. 77. 

In Verplank vs. Mercantile Insurance Company of New 
York, 2 Paige, 438, the court says, “the particular circum- 
stances which render such a summary proceeding necessary 
should be distinctly stated in the dill or petition on which 
the application is founded.” We doubt if it is a correct 
practice to regard any evidence, as to the existence of such 
emergency as the law contemplates, in the form of an affi- 
davit containing statements not included in the bill. But 
waiving that question there is nothing contained in the affi- 
davit which will support the theory of “a grave emer- 
gency.” It simply says that from aftfiant’s knowledge of 
the antecedents of one of the defendants he believes that he 
will, unless prevented by the court upon notice of the com- 
mencement of this suit, and before a decree can be obtained, 
put the said stock beyond the reach of the process of the 
court. It contains no fact or circumstance as a basis for 
any belief. It should bean extraordinary emergency to 
justify an appointment of a receiver without notice to the 
defendants, whose property was to be taken. There is no 
such emergency shown here. 

17 
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Aside from the question of notice, neither the bill or ac 
companying affidavit. shows sufficient grounds for the exer- 
cise of the extraordinary power of appointing a receiver. Nx 
facts are set forth showing an intention on the part of de- 
fendants to defraud the complainants beyond the mere fact 
of non-payment of a balance of account due. The expres 
sion of a fear that the property of defendant will be placed 
beyond the reach of the creditors, is insufficient. 

The order of the Chancellor, granting the appointment 
4 receiver, is set aside, and the cause. is remanded. 





Miz FLoRIDA Savinas BANK AND Rea Estate Excuanai 
APPELLANT, Vs. JosHuaA Situ, R. D. Hicxs, .Bersry 
HorrmMaN AND Netson Harris, APPELLEES. 


in the trial of an ejectment suit for lot one (1), block one (1), accord 

ing to the map or plat of the town of Brooklyn, a paper purport 

ing to be a receipt for taxes, which does not on its face identify 
the land described in the declaration with the land described in 
said paper on which the taxes had been paid, should be rejected 
if objected to unless the party offering said paper offers by othe 
vidence to connect the land in controversy with the land de- 
scribed insaid paper. Thesame principle applies to a deed, the 
lis of which do not, from the language used therein, appear t« 


over the land in controversy 
Appeal from the Cireuit Court for Duval county 
The facts of the case are stated in the opinion. 


> 


Geo. Wheaton Deans for Appellant 


I. Robinson for Appellees. 
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Tue Curer-Justice delivered the opinion of the court: 


This was an action of ejectment by Appellant in the 


he recovery of lot 


court below agaist the ap} ellees tor t 
one (1), in block one (1), as per map or plat of Brooklyn, 
wear Jacksonville. Plaintiff claimed under a tax deed for 

unpaid taxes of the year 1875. Pleaof not guilty and 
verdict and judgment for defendants. .On the trial of the 
vase, the defendant, against the plaintifi’s objection, intro- 


} = s . , =" “haa © 
duced in evidence a paper of which this 1s a copy: 


DuvaL County, March 2d, 1874. 





—— of Richard Hicks & Bro.- $ cts 
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eral Sin! Fu PRONG FER s oss. ak ocenaeaceees cane 3 20 
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his property in Duval county for the year 1873, 1, 2, 9, Brooklyn. 


Personal property—— 
[ Signed, PETER Jonzs, Collector of Revenue. 
Defendant also introduced in evidence, against the ob 


ection of plaintiff, the assessment book of said county, and 
read in evidence the following from page one (1) of said 


book: “ Name, R. D. Hicks & Bro.; description of prop- 


orty, parts of section, 1, 2,9, Brooklyn, valuation, 800, 


Neither the paper, which was possibly intended as a re- 
t, nor the above part of the assessment book, should have 
een permitted to go. to the jury. They did not show on 
ieir faces any connection with the property in suit. © It 
vas competent tor the defendant below to have shown by 
1e same fact that was stated in the argument 
vas intended to have been proven by the papers—payment 
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of the taxes on the property sued for for the year 1873. He 
did not offer to do so. 

It was competent for him, also, along with the supposed 
receipt, and the part of the assessment book, to have intro- 
duced explanatory evidence of said papers alone, and with- 
out explanation they should have been rejected. The de- 
fendant also introduced a deed from one Miles Price to 
Gilbert Hicks and Richard Hicks, dated 21st May, 1866, 
for“ lots number 1 and2,in squarenumber1, * * * 
said lot number 1 being bounded on the north and east by 
McCoy street, on the south and east by Commercial street, 
on the south and west by lot number 3, and on the north 
and west by said lot number 2,” in Duval county, State of 
Florida. Such a description, it is evident, alluded to lots in 
some town or city, though what one the deed does not dis- 
close. It should not have been admitted in evidence, if ob- 
jected to, without an offer by defendant to connect by parol 
proof the land in controversy with the calls in the deed. 
Under the rule laid down by this court in Coffee vs. Groover 
et al., 20 Fla., 64, parol evidence was admissible to show 
what town or city was intended, but no such evidence was 
offered. 

Judgment reversed and new trial granted. 








Anprew Scott, SHERIFF, APPELLANT, vs. Mary W. 
Russ, Executrix, aNnD Moses Guyton, Exrcuror, Ap- 
PELLEES. 


1, A decree pronounced and entered in a suit for foreclosure of mort- 
gage is not a lien on any real estate of the defendant other than 
that embraced in the mortgage, notwithstanding the language of 
the decree is that the complainant ‘‘ recover of the defendant”’ a 
specific sum of money. 
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2. A decree obtained subsequently at chambers for the balance due the 
mortgagor after the application of the proceeds of sale to his 
mortgage debt, under equity rule 89, is a lien on the lands of the 
defendant the same as a judgment at law, when the said decree 
is filed and entered in the minutes of the court or the chancery 
order book. 


Appeal from the Circuit Court for Jackson county. 


The judgment appealed from was entered at the Spring 
Term, 1883, of said Circuit Court, and the appeal of appel- 
lant was thereupon entered in open court. Pending said 
appeal, Joseph W. Russ died, leaving a will which was 
duly admitted to probate. Mary W. Russ and Moses Guy- 
ton qualified as executrix and executor of said wiil, and 
voluntarily came in as parties defendant to said appeal. 
The other facts of the case are stated in the opinion. 


B. 8. Liddon for Appellant. 
J. F. McClellan for Appellees. 
Tue Curer-Justice delivered the opinion of the court. 


The appellee, Russ, commenced a suit on the 22d day of 
October, 1881, by attachment against Tony Horne, which 
attachment was levied the same day upon the W3 of 
the SW} of sec. 21, T. 5, R. 10, N. and W., by the Sheriff 
of Jackson county. Judgment was rendered in said suit 
upon the 7th of November following for $646.86, and exe- 
cution issued thereon on the 17th day ot November, and 
November 29th it was levied on the same land levied on by 
virtue of the attachment less five acres, including the Car- 
ter mill track. On the 15th August, 1881, a decree of fore- 
closure and sale in a suit for foreclosure of a mortgage by 
Carter’s administrators, against Tony Horne and Judy 
Horne of certain other lands in said county, was granted by 


ee 
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the Judge of the Circuit Court; on this decree ther 


sale of all the mortgaged property on October 3d, 


leaving a balance due to Carter’s administrators of S6 


for which balance execution was ordered to issu 
Chancellor on November 7th, 188i, and was issue 
ber 10th, 1881, and on November 29th, 1881, 
on the same land levied on by virtue of Russ 

less five acres, including the Carter mill track. 1 
were sold by the Sheriff for $368.25, aud both ps 


and the administrators of Carter, claiming 


sale and the Sheriff declining to pay either, a 

the instance of Russ was served on Scot he 
show cause why he should not pay to him on h 

the said sum of 3368.25. The Sheriff answer 

ance with the foregoing facts, whereupon the 
judgment against said Scott in favor of sail Ri 


$368.25. Scoti appeals from this judgment. 


TAL i =. P i] r 
The appellant assigns as error that the cou: 
in its judgment ordering on the 5th day « 


Russ or his attorney the sum of three handre 


1g nt dollar > and twenty-hve Cents @rising trom 
= 7 “2 


7 
much as it says that the administrators of ¢ 


« 


he appellant insists that the decree of tore 


lforne and Jui 


af ’ } ” 
cover of the defendants, ‘Tons 


@ specific sum of money, is a decree tor money, and 


» Sac as af i209? + » ; od 1 be ] 
€ 100, MicUlellans Wigest, 10 i a lien 


ex 
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sec. 46, pa 
lands and tenements of the party against whom i 
to the same extent * * * * asa judgment at law. 


The position is untenable. Notwithstanding tha 


language is in the nature of a decree for money, if 
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so intended and is meant only as a judicial ascertainment 
»f the amount due which the mortgage was intended to se 
cure. [fit could be taken as a decree for money, it could 
not be considered as a lien generally on the lands and tene 


4 


ments of the defendant because it provides specially how 


in the event it 1s not paid by a given day, it is to 
orced. If it is fora specific sum it also provides'a specific 


manner of ¢ ollecting it that cannot be departed from. 


lecree in this case does nothing more than ascertai1 


The de 
the amount of the debt and order a sale of the property 
mortgaged. Without the aid of Rule 89, it would after the 
sale be Su clus officio. 

The decree of the 15th of August made in the foreclosure 
suit was not a lien on any property other than the mort 
gaged property of the defendants. Appellant insists that 
if the decree of August 15th, 1881, is not a lien, that inas 
much as the decree for balance was made on the same day 
is the judgment in the attachment suit was entered that 
the proceeds of the sale should have been divided pro rat 


ri 


between the judgement of Russ and the decree of Carter’s 


administrators Wecannot adopt this view. ‘The statute 
(McClellan’s Digest, see. 18, p. 114,) says: “ But the judg- 
ment | uit commenced by attachment shall be satisfied 


4 4 at. .« 
wanner as other judgments obtained at the 


ne ter the court.” The deeree of Carter’s adminis 
ting that a decree and a judgment are the same 
not obtained ai the same term of the court. 

[t was made at Chambers on the same day, it is true, that 
the judgement by detault in Russ’ suit was entered, 7th No- 
verober, but it was not filed in the court or entered unti! 
three days atterward, the 10th of November. 

It could not become a lien until it was filed and entered 


t 


in the minutes of the court. There is no error in the record 


and the judgment is affirmed 
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Emity 8. Sutiivan, Executrrx, anp Martin H. Suttr- 
van, Executor, or D. F. Sunttvan, DeczasEp, APPEL- 
LANTS, vs: J. J. JERNIGAN, APPELLEE. 


1. The ordinary skill and caution exercised by the timber raftsmen on 
the Escambia river is a proper standard of comparison to ascer- 
tain whethera particular raft was navigated down said river with 
the necessary degree of skill and caution. 

2. The existence or non-existence of a custom is a question of fact for 
a jury. Its validity or invalidity is a question of law for a 
court. 

3. Custom cannot prevail against a legal right. 

4, Any person has a right to drive logs or timber without putting said 
logs or timber in rafts or clamps, and putting competent persons 
in said rafts or clamps to guide them, on any navigable stream in 
this State, at least so far as such driving of logs or timber does 
not impinge upon the right of another to navigate said river in 
any manner authorized by law. 

5. The knowledge of one about to drive logs down a public stream that 
another had obstructed the stream with booms, and who, not- 
withstanding said obstructions, sets adrift his logs, which come 
in contact with said booms and he is damaged thereby, does not 
establish contributory negligence on the part of him who is driv- 
ing said logs. The right to navigate the stream is paramount to 
any obstruction not authorized by law. 


Appeal from the Circuit Court for Escambia county. 


Daniel F. Sullivan, the original appellee in this cause, 
died during the pendency of the appeal in the Supreme 
Court, and his executrix and executor came in voluntarily 
as parties appellants to said appeal. 


The facts of the case are stated in the opinion. 


John A. Henderson for Appellants. 


This was an action brought by appellee for damages al- 

















JANUARY TERM, 1885. 265 








E. 8. and M. H. Sullivan v. Jernigan—Argument of Counsel. 








leged to have been sustained by him in consequence of the 
illegal obstruction of the navigation of the Escambia river 
by the booms of appellant, the items of damages being time, 
labor, and profits lost, besides two pieces of timber. The 
declaration alleges that the damages were incurred between 
Ist of July, 1880, and 30th of April, 1882; and that they 
were incurred despite the utmost skill and caution of ap- 
pellee. 

Appellant pleaded four pleas: 1, not guilty; 2, the boom 
was not an illegal obstruction to navigation ; 3, denial of 
the loss of the timber ; 4, that the boom did not cause the 
damage to appellee, but the same was caused by the want 
on his part of the care, diligence and caution used by others 
navigating the Escambia river with timber. 

The testimony shows that a part of the damages claimed 
and embraced in the verdict was for the detention and loss 
of timber going down the river in drives. 

It shows a drive to be loose timber not in rafts, in charge 
of one man. Sometimes the end of the drive would be 
two miles, sometimes twenty miles, ahead of the man in 
charge. 

Driving timber involves loss and risk, for it is liable to 
run into swamps. 

The custom since 1880 is to raft and not to drive. 

The booms complained of are connected with appellant’s 
saw mill. They have existed for 16 years. Rafts are likely 
to be impeded anywhere on the river.’ Twenty to twenty- 
five rafts daily during five months of each of the years 
1880 to 1882, have been seen to pass appellant’s boom with 
a few only temporarily detained. 

I. The refusal to give the first instruction was calcula- 
ted to lead the jury to discard from its consideration the 
testimony of the witness respecting the large number of 
rafts which daily pass unobstructed by the booms during 
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the period the appellee alleges his timber was thereby ob 


structed. 


Booms are necessary adjuncts of saw mills on rivers 


They are not per se nuisances, though they necessaril 


ape 
i 


propriate to the exclusion of other uses some part of the 


stream. 


The law will not assume that they obstruct 


havi- 


gation; but the alleged obstruction must be proved. Sul. 


livan vs. Moreno, 19 Fla., 200. 


The testimony in such case must be the experience 


those who navigate the stream. 


According to the testimony of J. B. Vaughan, 6,000 
rafts to his knowledge passed the boom in two years, 1880 to 


1882, without other than the temporary detention of : 


rafts, incidental to rafting on the Escambi: 
fortitied by the testimony of Davis, Adams and 4} 


Vaughan. 
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That testimony was surely proper 
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Though the booms might have obstructed navigation, 
eli 


appellee’ s negligence was contributory to the result of which 


he complains, he cannot’ recover. Moak on Torts, 280 
283; Butterfield vs. Forrester, 11 East, 60. 

There was testimony to theeffect that driving had ceased 
to be customary navigation of the Escambia at the time 


ppellee’s timber drives were obstructed by appellant’: 
boom and that the customary rule was by rafting. 


Ill. The refusal of the 3d and 4th instruction rests upor 
the implication that any wharf, boom or other structure on 
navigable waters, however essential to commerce, must b 
treated as a public nuisance whenever, owing to currents 
and eddies, it arrests loose timbers thrown into a stream un 
der no guidance except such as can be exercised by one 
man distant from two to twenty miles. 

The gist of the case made by the declaration is that the 

ooms obstructed navigation 

A drive of timber, as it is described by appellee in his 

stimony, is in no legal sense navig 
Navigation is the act of traversing seas, rivers, and lake 


ation. 


n ships or vessels. 2 Bou. L. Dic., 205. 
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diligence, &c., ordinarily exercised by raftsmen on Escam- 
bia River. There was testimony that certain rafts passed 
by the obstructions of defendant without being impeded, 
but no attempt to prove how few or how many were ob- 
structed, and therefore no proof as to what care or skill 
was ordinary. Hence the instruction would have been to 
a point as to which there was no evidence. 

6. The postulate upon which it was based is incorrect. 
It assumes that the question before the jury was as to “the 
care, diligence and skill ordinarily exercised by timber 
raftsmen on the Escambia River.” If there was any ques- 
sion of care, &c., before the jury, the true test of whether 
the plaintiff had duly exercised it would be obtained 
by comparing his conduct with the ordinary and usual con- 
duct of prudent men engaged in the same business. 11 
Exch., 781. The raftsmen of Escambia river might have 
ordinarily exercised more or less care than an ordinarily 
prudent man in the passage of these obstructions in the 
river. If less, it would not absolve appellee from ordina- 
rily prudent effort to avoid injury; if more, their custom to 
expend more time and money in avoiding the obstruction 
of a trespasser could confer no rights on him to demand 
that everybody else should be more tender towards him 
than an ordinarily prudent regard for their own safety 
might require. The rule is founded upon no recognition 
of an obligation toward the trespasser, but upon the broad 
foundation that no one is entitled to immunity from dan- 
ger or loss unless he takes reasonable care to guard against 
it. 

e. The instruction assumes it to be a fact that there were 
a number of rafts “ which passed the defendant’s boom 
without being thereby impeded or obstructed during the 
period when plaintiff claims that said boom obstructed and 
impeded his timber,” and asks that the jury be instructed 
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to consider the testimony of witnesses, if any there be, re- 
lating to such number—to such fact. If there be any 
doubt of the proof of the fact, the court cannot assume 
its existence, and a charge making such presumption is er- 
roneous. 

Here there are very grave doubts as to the passage of 
any number of rafts by the boom without impediment for 
it will be noticed that all of the witnesses of the appellant 
spoke from a standpoint down the river, after the impedi- 
ment had been overcome, or had been at the boom but a 
short time during each year. 

The second instruction was objectionable, in that— 

a. There was no evidence whatever of a general custom, 
and the instruction, if given, would have been an abstrac- 
tion. 

b. The question of custom is a mixed question of law 
and fact, and the court could not leave it to a jury to find 
whether there was or was not a custom—and an instruc- 
tion which asked it to do so was erroneous. The instruc- 
tion to have been complete should have requested the court 
to declare to the jury what facts would constitute such cus- 
tom as was claimed, and then direct the jury to find 
whether these facts had been proven or not. Mears vs. 
Waples, 4 Houst., 62; Chicago Packing Co., vs. Tilton, 87 
Ill., 548. 

Being incomplete, the court did not err in refusing to sub- 
mit it to the jury. 

ce. Such a custom as the instruction covered would have 
been invalid, and it was the duty of the court so to pro- 
nounce it, and to refuse the instruction. 

Custom is in no case admissible to control the established 
principles of law. Strong vs. Bliss, 6 Metc., 393; Schief- 
flin vs. Harvey, Anthon N. Y.,56; Home vs. Mutual, &c. 
Ins. Co., 1 Sanf., N. Y., 187 ; Dewees vs. Lockhart, 1 Tex., 
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5385; 1 Wm. Blackstone, 295; 2 Burrow, 1216; 14 Pick.. 
141 ; 41 Md., 158; 5 Wall., 663; 98 tel , 216 ; 2 Johns.. 
327; 10 Wall., 383; 2 Wash. C. C., 24. 

It is the legal right of every one to use a stream naviga 
ble for boats, vessels, rafts or floatages, for navigation with 
such vessels, &c. Wood on Nuisances, §§581, 586, 588 : 
and the fact that others may choose to discontinue the use 
of their legal right, cannot debar the appellee from the usc 
of his right. Winder vs. Blake, 4 Jones Law, N. C., 332 
Smith vs. Floyd, 18 Barb., 523; 40 Cal., 447. 

It may indeed be, as is held in some cases but firmly de- 
nied in others, that custom as to the manner of the exercise 
of a right may be admitted to show whether in a particu- 
lar instance the right has been exercised negligently or not. 
but no court has ever held that a disuse of a right by some 
entitled to exercise it ‘will debar another, not in privity 
with those disusing it, from exercising his right to use it. 

d. This was a local custom, and as such should have 
been pleaded by the defendant, who sought to avail him- 
self of it. Governor vs. Withers, 5 Gratt., 24; Jackson va 
Henderson, 3 Leigh, 196. 

e. This, though a local custom, must have ail the requi- 
sites of a valid usage. Wallace vs. Morgan, 28 Ind., 399 
12 Cal., 534. 

It had not these requisites : 

It had continued for only a few years, the answers of the 
witnesses being confined to the time scsatitaiah 1880, from 
which plaintiff claimed. 

It had not been uniform or renee} for appellee 
and McDavid & Co. had used it for drives. 

The evidence of it was insufficient, because it was simp! 
negative, in showing that some persons had not used the 
river for drives, without showing that there had been any 

occasion for them to so use it, and that, therefore, they had 
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voluntarily relinquished their right—custom being founded 
upon implied assent. 

There being an absence of these requisites, it would have 
been error for the court to submit to the jury the effects of 
a custom which did not: legally exist. Assuming all the 
»vidence of appellant to be true, it had not established a 
custom, and it was the duty of the court so to declare, at 
least negatively, by declining to give to the jury an insruc- 
tion which left it to them to determine whether or not such 
custom had been proved. It would have beer for the jury 
to say only whether those facts constituting the custom had 
been proved, but when, if the jury had found as true al! 
the facts claimed, those facts were not sufficient to prove 
the custom, it was for the court to say that there was ric 

stom. 4 Houst., 62, supra ; 87 Ill, 548, supra. 

The third instruction asked was objectionable, in 
that— 

a. The plaintiff had a right to navigate the stream, and 
his knowledge that a trespasser had obstructed it so that 
he had reason to believe that he would probably be tem- 
porarily delayed, and a part of his timber lost, placed no 
obligation on him to desist from the use of that right. The 
passage of the obstruction was not dangerous to him or to 
any one, it was not against public policy, and it surely can- 
not be law that becausé he used a highway which is the 
only one that he can use, he cannot recover fora delay oc. 
casioned by an unlawful obstruction because he had reason 
to believe that he would probably be delayed or his timber 
lost. 56 Penn. St., 204; Mahoney vs. Metropolitan R. R 
Co., 104 Mass., 73; Lyman.vs. Amherst, 107 Mass., 339 

At least making the attempt would not be conclusive 
evidence of negligence, which the instruction seeks'to make 
it. 86 Vermont, 580; 18 ‘Wis., 331; 29 Conn.; 204; 8 
Allen, 187; 7 Iowa, 488 ; 6 Allen, 39. 


pT 
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b. But the evidence developed a qualification without 
which the instruction would have been erroneous. An in- 
struction based upon only part of the evidence upon a given 
point and ignoring other testimony which is absolutely 
necessary for the jury to consider in order to arrive at the 
truth, would be wrong. 

In this case, Jernigan testifies: “ I told Mr. Davis, who 
was in charge of the boom for Mr. Sullivan. He said that 
each time if I would let him know when I was coming 
down, he would see that the boom did not delay me, but 
though I did let him know, he did not arrange the 
boom so that I would not be delayed.” Under this state 
of facts he had the right to believe that, atter notice by 
him, the boom would be in a condition (having the mouth 
closed,) so that he could pass without delay or loss. An 
instruction leaving a decision of the case to rest upon his 
knowledge of the obstructson and his reasonable belief of 
damage therefrom, without also submitting to the jury, for 
their finding, the question as to whether this reasonable be- 
lief had not been nullified by promise of defendant, would 
have been erroneous. 

This instruction was objectionable, in that— 

a. The declaration alleged the character of the obstruc- 
tion, and claimed damages because it had obstructed the 
plaintiff in driving and rafting and floating logs and timber 
down the river. The question as to whether the damage 
resulting from impeding and obstructing drives is recovera- 
ble, was distinctly presented by the declaration. The plea 
took issue on the facts, and thereby admitted conclusively, 
for the purposes of this case, that the loss and delay of 
plaintift’s drives, by reason of obstructions in the Escambia 
river, furnished a ground of action good in law. Not hav- 
ing demurred, the defendant could not raise the question 
by instruction to the jury. 
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b. But, moreover, the instruction was not good in law. 

Every person has a right to use a navigable river for thé 
transportation of any commodity in any way not danger- 
ous or detrimental to his neighbor. Navigable, in this 
sense, does not refer only to the character of the commodi- 
ties transported or the vessels in which they may be trans- 
ported, but also to the absence of the power of assertion 
of any private rights in the water or soil. If navigable, 
every one has a right to use it to transport floatages down 
the river from the head to the mouth, in any non-injurious 
way that he might see fit. Wood on Nuisances, §§581, 
586 and 588. In doing so, the currents, eddies and flow of 
the river are as much his property as the right to the navi- 
gation of the river by a power independent of them, and 
he has as much right to rely upon their free, uninterrupted 
and natural action as he has to insist upon the surface of the 
river being left open. See 18 Barb., 277; 8 Mich., 18. 

No one has any more right to interrupt or obstruct loose 
logs placed in the river, with the intent that they shall go 
with the current of the river to a given point of destination, 
than he has to interrupt or impede a boat or raft under the 
direct guidance of human skill. The drives had on them 
men to prevent their being permanently detained or lost by 
natural causes, and, but for defendant’s boom, they would 
have reached their destination without loss and without 
further detention than that necessitated by such causes. 

The appellant is not shown to be a riparian proprietor, 
and therefore his booms were trespasses per se. 21 Wall., 
389; 

The idea that the floating of logs is not navigation; does 
not nieet the issue made. A river may rot be riavigable in 
its primaty sénse of being fit for use for vessels and boats; 
but it may be floatable, and an obstruction of this right of 
18 «4 
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flotation is as much a wrong as an obstruction of the right 
of navigation. Wood on Nuisances, supra. 

The case in 18 Barb., supra, decides that a riparian pro- 
prietor has a right to construct booms and to stop his own 
logs, and that if he intercepts the logs of others but lets 
them go in a reasonable time, then others cannot recover 
against him. That portion of the case is not applicable 
here, because (1) Sullivan was not shown to be a riparian 
proprietor nor to have any rights, and (2) the boom which 
he constructed did not only intercept logs of other persons 
at times when he was stopping his, but was so formed as to 
intercept all logs at all times. Besides, the instruction is so 
tramed as to ignore the rights of plaintiff to drive logs. 


Tue Cuer-Justice delivered the opinion of the court: 


This suit was instituted by the appellee in the court be- 
low to recover damages from the appellant for obstructing 
and keeping a boom in the Escambia river by means of 
which the plaintiff was hindered and detained in the free 
navigation of said river with rafts and drives of logs. 

The defendant pleads— 

1st. That he is not guilty of the wrong and injury in the 
said declaration mentioned. 

2d. That his said log boom is not an illegal obstruction 
to the navigation of said Escambia river in manner and 
form as in the said declaration alleged. 

8d. That plaintiff did not lose any timber in manner and 
form as alleged in said declaration. 

4th. That the detention and loss of plaintiff’s timber, if 
any, was not. caused by defendant’s said boom but was 
caused by plaintiff’s want of customary care, skill and cau- 
tion exercised by others who navigate the said river with 
timber. : 
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The first assignment of error is not insisted on here. 

The second is in refusing to give the jury the instruction 
asked by defendant and numbered in the bill of excep- 
tions. 

1st charge. That the jury in onctaaiiaes the testimony 
before it in regard to the question whether the plaintiff ex- 
ercised the care, diligence and skill ordinarily exercised by 


-timber raftsmen on the Escambia river to prevent the con- 


act of his timber with defendant’s boom, must not confine 
its consideration to the statements of witnesses to such care, 
diligence and skill exercised by them to prevent such con- 
tact of plaintift’s timber rafts with such boom, but the jury 
must also consider in connection with such statements the 
testimony of other witnesses, if any there be, relating to 
the number of rafts navigated by other persons which 
passed the defendant’s boom without being thereby im- 
peded or obstructed during the period when plaintiff com- 
plains that said boom obstructed and impeded his timber. 

And the said Judge did then and there deliver his opin- 
ion and decide that the said charge shall not be given, and 
declined to issue the same to the said jury, to which opin- 
ion and decision the defendant by his attorney did then 
and there except. 

Evidence had been submitted to the jury by witnesses 
for plaintiff that the timber, both rafted and driven by him, 
had come in contact with defendant’s boom and delay and 
detention caused thereby, although they had used due dili- 
gence to prevent such contact and detention. Evidence had 
also been introduced by defendant tending to show that a 
great number of rafts had been navigated down the river 
and past defendant’s boom by other raftsmen without de- 
tention or damage. On this evidence the counsel for ap- 
pellant asks the court to charge the jury that in consider- 
ing the testimony in regard to the question as to whether 
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plaintiff had exercised the care, diligence and skill ordina- 

rily exercised by timber raftsmen on the Escambia river, 

that they must not look alone to the statements of the wit- 

nesses to such care, skill and diligence, but must also con- 

sider in connection with such statements the testimony of 

other witnesses, if any there be, relating to the number of 

rafts navigated by other persons which passed the detend- 

ant’s boom without being obstructed during the period . 
when plaintiff complains that said boom obstructed his 

timber. 

Counsel for appellee insists that the “ postulate on which 
the instruction is based is incorrect. It assumes that the 
question before the jury was as to the care, diligence and 
skill ordinarily exercised by timber raftsmen on the Escam- 
bia river. If there was any question of care before the jury 
the true test of whether the plaintiff had duly exercised it 
would be obtained by comparing his condnct with the or- 
dinary and usual conduct of prudent men engaged in the 
same business.” While this is ordinarily the correct stan- 
dard of comparison to ascertain whether services were per- 
formed with due skill, yet we think the instruction should 
have been given. It did not specify any particular rafts- 
man or any particular number of them, but “ timber rafts- 
men onthe Escambia river.” It evidently included all the 
persons engaged in such business on the said river. 

It proposed as a standard of comparison of plaintiff’s 
conduct of his rafts, the ordinary skill and caution of 
the “timber raftsmen” of said river. The ordinary skill 
and caution of these raftsmen, taken collectively, would be- 
come the rule of prudence, care and diligence ; not to exer- 
cise a degree of care and skill equal to that ordinarily exer- 
cised by them would be negligent. What is said as to this 
instruction is meant exclusively of rafts and not of drives. 
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The evidence is that plaintiff used both methods of navi- 
gating said river. 

The issue and the evidence justified the instruction asked ; 
counsel for appellee insists also that the instruction assum- 
ed it to bea fact that “ there were a number of rafts which 
passed the defendant’s boom without being thereby im- 
peded or obstructed during the period when plaintiff claims 
that said boom obstructed and impeded his timber.” We 
cannot agree with counsel in this view; we think the lan- 
guage which immediately precedes what counsel considers 
an assumption of a fact in the instructions, to wit: “ the 
testimony of other witnesses, if any there be,” relieves the 
instruction of the objection. 

The second instruction asked by defendant was in eftect 
that if the jury found from the evidence that it was the 
custom and usage to float timber down said river in rafts, 
that the omission of plaintiff to raft his timber was an act 
of negligence in the navigation of said river, and that he 
was not entitled to recover. 

The third instruction asked by defendant was in effect 
that if the jury were satisfied that the defendant’s boom 
did obstruct the navigation on one side of the river, yet 
that the plaintift knew of said obstruction before setting 
his timber adrift in the river without putting it in rafts 
and putting persons on it to guide it, that it was contribu- 
tory negligence on the part of plaintiff, and that he was not 
entitled to recover. 

The fourth instruction asked is that timber set adriftin the 
river without being put in clamps or rafts with persons on 
them to guide them, and when each piece is left to run by 
itself and under no impulse or guidance but the current 
and eddies of the stream, is not navigation in the sense of 
the law and that defendant’s boom could not be an obstruc- 
tion to loose floating pieces of timber. These three propo- 
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sitions may be properly considered together as they all in- 
volve the right of the plaintiff to drive his timber on a 
navigable river without confining it in rafts or clamps un- 
der the guidance of competent persons. 

It is involved in the second instruction asked for, because 
it the plaintiff had such a right by law he could not be de- 
prived of it by a custom; whether a custom exist or not, is 
a question of fact fora jury. Its validity or invalidity is 
a question of law for a court. Chicago Packing Co. vs. 
Tilton, 87 IIL, 548. 

It is involved in the third instruction, because if it was a 
valid right the knowledge that an obstruction existed on 
theriver below could not prevent him from exercising or at- 
tempting to exercise his right of navigation. 

The fourth instruction asked sets up the proposition 
singly and directly. The determination of the question as 
to whether a person has a right to drive timber and logs 
on a navigable stream without confining them in rafts 
and clamps with persons on such rafts or clamps to guide 
them, will determine the correctness or incurrectness of these 
instructions. 

In Maine, where from a similarity of interest we would 
naturally look for adjudications in this and similar ques- 
tions, we have not been able to find any decision of its 
courts directly on this point. But while the question seems 
not to have been directly decided it seems nevertheless to 
have been generally conceded. In Treat vs. Lord, 42 
Maine, 553, which was an action for trespass guare clausum 
for breaking dams of plaintiff, we must infer from the lan- 
guage that the logs were driven. These expressions are 
used, “his servants drove a large quantity of mill logs ;” 
again, “and sluiced defendant’s logs through one of plain- 
tiffs mills.” Again, “plaintiff forbade defendant from 
driving his logs through,” and “ that defendant thereupon 
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drove through.” The Judge in instructing the jury says, 
“that if Coldstream was such a stream as the public 
would have a servitude in for driving logs,” also “ that the 
defendant had a right to drive their logs through” if it was 
a navigable stream. 

This part of the charge was not excepted to. The only ques- 
tion raised was, was the river navigable vel non. See also 
Knox vs, Chaloner, Ib., 151. Carter vs. Thurston, 58 New 
Hampshire, 585, is more direct. In ‘that case a suit for 
trespass was brought by an owner of land bordering a pub- 
lic stream for damages for entering upon his land to reclaim 
logs washed there by the current. In this case the logs 
were ina drive. The court say “one has the right to use a 
public stream in a proper and reasonable manner to float 
his logs, and if they strand on the land of a riparian owner 
he is not liable for any injury thereby to the land unless 
negligent, and. may enter upon the land to reclaim the 
logs, but is liable for any improper use of the stream or un- 
necessary injury to the land.” See also secs. 2 and 3, chap. 
507, act of January 8, 1853, McClellan’s Digest, 746, sec. 
7. Itwas in evidence that the Escambia river had been so 
used for a long time and was still so used by some persons. 
Our conclusion is that a person has the right to drive tim- 
ber or logs down a public stream without confining them 
in rafts or clamps, and putting competent persons on such 
rafts or clamps to guide them at least so far as such driv- 
ing of timber or logs does not impinge upon the right of 
any other person to navigate said stream in any manner al- 
lowed by law. The right of a person to drive logs on such 
astream is paramount to the right of another to obstruct 
said stream in whole or in part by booms, except in some 
special instances temporarily, which are not concerned here. 
As the case must be reversed for the refusal of the first in- 
struction, we have thought it not improper to express our 
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views on the law governing the main point of the contro- 


yersy. 
Judgment is reversed and new trial granted. 








Ex-Parte Grorce 8S. Wetits—Haseas Corpus. 


1. “An act to dissolve municipal corporations under circumstances 
therein stated and to provide provisional governments for the 
same,’’ approved January 28, 1885, (as amended by the act ap- 
proved February 12th, 1885,) and providing in its first section 
that ‘‘ whenever any city or town, incorporated under the gen- 
eral municipal corporation act, approved February 4th, 1869, is 
indebted to the amuunt of $200,000, and has defaulted, and still 
defaults in the payment of its interest account, the charter of * } 
such city or town shall be, and is hereby déclared to be, repealed 
and the incorporation thereof dissolved,’’ is not a special law 
within the prohibition of Sections 17 and 18, of Article 4, of the 
Constitution, but is a general law for the establishment of a uni- 
form system of municipal governments within the meaning of 
section 21 of the same article, such act itself creating a new class 
of municipal corporations and imposing like duties, and bestow- 
ing like powers on each municipality of the class. 


2. The fact that there may be at the time of the approval of a statute 
only one municipality of a class does not of itself render the 
statute creating this class special and unconstitutional. 


3. The above statute applies as well to municipalities which may here- 
after have such indebtedness and default in paying its interest 
account as to those which, at its approval, had such indebtedness 
and have since been in default. 


4. The second section of the act making it the duty of the Governor to 
ascertain and declare by proclamation to what corporations the 
first section applies does not confer judicial or legislative powers 
on the Governor within the prohibition of the article of the Con- 
stitution dividing the government into legislative, executive and 
judicial departments, and providing that no person properly be- 

longing to one shall exercise any function properly appertaining 

to the others. 
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5. Where a part of an act is unconstitutional the other portions of the 
act will not be affected by it if they are capable of being execu- 
ted without it in accordance with the purpose of the Legislature. 


6. When a statute imposes a duty on the Governor it is not necessary 
} for it to prescribe the manner of its performance. 


7. A provision making it a felony for an officer of a preceding munici- 
pality to refuse to deliver public property toan officer of the suc- 
ceeding government, and punishing the offence by fine and im- 
prisonment, is matter properly connected with the dissolution of 
the former and institution of a succeeding municipality, and the 
title of the act being ‘‘an act to dissolve municipal corporations 
under certain circumstances and provide provisional governments 
for the same,”’ is sufficient to cover such criminal provision un- 
der Section 14, of Article 4, of the Constitution. 


8. Where the Legislature provides for the government of a class of mu- * 
nicipalities Commissioners to be appointed by the Governor, and 
that the Commissioners shall elect one of their number as Presi- 

» I dent, and that such President shall be vested with all the pow- 

ers and charged with all the duties belonging to a Mayor under the 

general municipalincorporation act, and sueh general municipal 
incorporation act is, with special exceptions, made applicable to the 
new class of municipalities, such President can exercise the judi- 
cial powers of the Mayor under such latter act, and such legisla- 
tion does not violate Section 16, of Article 6, of the Constitution, 
providing that ‘‘ the Legislature may establlsh courts for muni- 
cipal purposes only in incorporated towns and cities,’’ and that ‘‘all 
laws for the government of municipal courts shall be general in 
their provisions and equally applicabie to the municipal courts 
of all incorporated cities and towns ;’’ nor does it violate section 

18, of the same Article, providing that ‘‘no other courts than 

herein specified shall be organized in this State.’’ 


Statement .of the case: 


This case involves the constitutionality of the statute 
entitled “ An act to dissolve municipal corporations under 
circumstances therein stated and to provide provisional 
governments for the same,” approved January 28th, 1885, 
and the act amendatory thereof, approved February 12, 
1885. 
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The first section of the former act provides that “ when- 
ever any city or town incorporated under the act for the in- 
corporation ot cities and towns, approved February 4, 
1869,” is indebted to the amount of $200,000, and has de- 
faulted and still defaults in the payment of its interest ac- 
count, the charter of such city or town shall be, and the 
same is hereby declared to be repealed, and the incorpora- 
tion thereof dissolved. The second section makes it the 
duty of the Governor, immediately upon the passage of 
the act, to issue his proclamation of-such fact and trans- 
mit the same, together with a certified copy of the act, to 
the Mayor of each city and town in the State, and also 
makes it the Governor’s duty immediately after the expi- 
ration of fifteen days from the date of the issuance of such 
proclamation “to ascertain, and declare by proclamation, 
to what corporation the foregoing section applies, and said 
proclamation shall be conclusive evidence of its truth, and 
shall be made so soon after the expiration of the said fif- 
teen days as the facts mentioned in the first section shall 
become known to him.” The third section provides that 
the officers of such dissolved corporations shall continue to 
be custodians of its property of every description, “and 
shall continue to exercise the functions of their respective 
offices so faras may be necessary to preserve the peace 
and good order of such city or town until the establish- 
ment of another government, and the appointment and 
qualification of officers under it, and makes it the duty of 
such former officers to transfer and deliver to the new offi- 
cers on demand all such property. The fourth section 
makes a refusal to deliver any such property a felony, pun- 
ishable by fine or imprisonment or both. The fifth sec- 
tion makes it the duty of the Governor to appoint a Board 


of seven Commissioners, who shall elect from their number . 


a President, and a President pro tem., to act in the former’s 
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absence. The Commissioners are to hold office for four 
years. Vacancies are to be filled by the Governor, “ and 
such President shall be vested with all the powers, and 
} charged with all the duties belonging to the Mayor, under 
the act of February 4, 1869, and the amendments thereto, 
except as hereinafter provided.” By section six all such 
cities and towns for which Commissioners shall be ap- 
pointed, as provided for in section 5, are declared to be 
provisional municipalities, the boundaries of which shall 
be co-extensive with the boundaries of such defunct cities 
and towns, and the said Commissioners, and such officers as 
may be appointed and the inhabitants within the limits 
thereof, shall be vested with all the powers and authority, 
rights and privileges, and charged with all the duties which 
j are conferred on the Aldermen and other officers, and the 
inhabitants under and by virtue of the act approved Feb- 
ruary 4, 1869, and the amendments and other acts, “ ex- 
cept as hereinafter provided and as may be inconsistent 
with this act; and all ordinances in force in such defunct 
corporations shall remain in force until altered or repealed 
by said Commissioners.” Section seven provides that the 
Commissioners shall take the oath prescribed by section 5 
ot the act of February 4, 1869, and for filing a copy of the 
same and of the Governor’s proclamation in the office of 
the Clerk of the Circuit Court of the county. The eighth 
nn) section was repealed by the act of February 12th. The 
ninth section as amended by the latter act provides for the 
assessment and collection annually by the County Assessors 
and Collectors of such taxes as may be ordered by the Com- 
missioners, and for the payment of the same to the 
County Treasurer, who is made Treasurer of said provis- 
ional municipality. This section also provides that the 
sheriff of the county in which such city is situated is to per- 
form the duties of Marshal for such provisional munici- 
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pality, and to appoint, subject to approval and removal by 
the Commissioners, such “ numbers of policemen” as may 
be authorized by the Board; and further provides that 
clerk of the county perform all the duties of the City 
Olerk for such municipality. Provision is made for the 
compensation of such officers, and for their entering into 
“‘bonds with securities” for the faithful performance of 
their duties, and it is provided that “if any of said officers 
shall fail to qualify as required the Governor shall appoint 
a suitable person in his place who shall give like bond and 
With sureties to be approved by the board, and who shall 
be authorized and empowered to perform all the duties re- 
quired by law of such officers.” Section 10 is practically 
supplanted by amendatory section 9. Section 11 relates to 
the President’s compensation, and section 12 makes pro- 
vision for the Commissioners levying immediately “ a suf- 
ficient tax, in addition to the other necessary taxes now re- 
quired by law, to discharge and pay the matured coupons 
of the bonds of such city, and other matured indebted- 
ness,” with a proviso as to the Board’s contesting claims. 
This section also provides for a levy of a special annual 
tax to meet the accruing annual interest of the bonds of the 
city. The 13th section provides that no claim shall be 
paid until audited and allowed by Board, and then 
only on an order of the President, countersigned by the 
clerk; and section 14 gives power to sue and be sued, in 
the same manner as other municipalities in this State. 


J. P. Jones tor Petitioner. 


I respectfully submit that the “act to dissolve municipal 
corporations, under circumstances therein stated, and to 
provide provisional governments for the same,’ 
January 28th, 1885, is unconstitutional and void. 
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1st. Because its title contains more than one subject mat- 
ter, to wit: the subject of “ dissolving municipal corpora- 
tions,” and the subject of “ establishing provisional gov- 
ernments for the same,” and further, it embraces another 
subject matter, not expressed in the title, to wit: in section 
4, creating or making that a crime which was not such be- 
fore, it not being indicated in the title, nor being matter 
properlySconnected therewith, in violation of section 14 of 
Art. 4, Con. Fla., which declares that ‘each law enacted 
in the Legislature shall embrace but one subject, and mat- 
ter properly connected therewith, which subject shall be 
briefly expressed in the title,” &. Sec. 14, Art. 4, Con. 
Fla. 

And again, it is not providing specially a law for the pun- 
ishment of crime, to wit: the refusal to deliver the prop- 
erty on demand, only in cities that may default in payment 
of interest on an indebtedness of not less than $200,000, 
and in such special contingencies, where the Governor may 
choose to proclaim a charter repealed, in violation of sec- 
tion 17, Art. 4,Con. Fla., prohibiting the enactment of spe- 
cial or local laws for the punishment of crime. Sec. 17, 
Art. 4, Con. of Fla. 

The Supreme Court of Michigan says: ‘ The practice of 
bringing together into one bill subjects diverse in their na- 
ture, and having no necessary connection, with a view to 
combine in their favor the advocates of all, and thus. 
secure the passage of several measures, no one of which 
would succesd upon its own merits, was one both corruptive- 
of the legislator and dangerousto the State.” It is scarcely 
more so, however, than another practice, also intended to 
be remedied by this provision; by which, through dexterous 
management, clauses are inserted in bills of which the titles 
give no intimation, and their passage secured through leg- 
islative bodies, whose members are not generally awaré of 
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their intention and effect. The People vs. Mahoney, 18 
Mich., 494. 

2d. Because it is in conflict with sections 17, 18 and 21, 
of Art. 4, of the Con. of Fla. Section 1 of said act, under 
consideration, attempts to establish a class of cities and 
towns by a standard of indebtedness, coupled with default 
in payment of interest thereon. The default is the contin- 
gency which is to give life to the statute and put it into 
operation, and to work the repeal of the charter of a muni- 
cipal corporation. Now, we submit, as this contingency— 
the default—is to affect only cities and towns, incorporated un- 
der the act of 4th February, 1869, and that are indebted in 
the sum of $200,000, how can it be said to have a “ uni- 
Sorm operation throughout the State,” as required by section 
18, Art. 4, Con. of Fla., which declares that in such cases 
“all laws shall be general and of uniform operation 
throughout the State.” Sec. 18, Art. 4, Con. of Fla. 

The contingency is the default in payment of interest, and 
this, it will be observed, is contingent upon other contin- 
gencies, viz: whether the Governor chooses to proclaim 
the city or town out of existence; whether those entrusted 
withthe municipal business see fit to permit the charter to 
collapse ; to be repealed by failure to pay the interest, and 
remit its inhabitants to another form of government 
against their will. The power of repealing one law and 
putting another into operation being.dependent upon con- 
tingencies, the happening or not happening of one or all of 
these contingencies. The breaking up and establishment 
of municipal corporations, left to the will ot the Governor, 
or to the creatures of the corporation, instead of being ex- 
ercised by the Legislature, within the limits prescribed by 
the sections of Constitution referred to. I deny that the 
Legislature, under our Constitution, has the power to make 
a statute dissolving or establishing municipal corporations, 
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or repealing of statutes, dependent upon contingencies of 
that character. It would be confiding to others legislative 
discretion, which they are bound to exercise themselves. 
Whether the law would have a uniform operation through- 
out the State would depend upon the performance of judi- 
cial functions by the Governor; the amount of indebted- 
ness of the city or town, coupled with default in payment 
of interest; the ability to pay by the corporation, or wil- 
lingness to pay, and upon failure to pay, after demand, and 
not upon a fixed rule prescribed by the Legislature. “ The 
uniform operation ” would be the result of chance, and not 
of the operation of a fixed rule, prescribed by the Legisla- 
ture, while the Constitution contemplates no such contin- 
gency. The government in each class must be the same, and 
such must be the result of the action of the Legislature, in- 
dependent of the contingencies.” McConihe, Mayor, vs. 
ex rel. McMurray, 17 Fla., p. 268. 

III. Section 2 of the act provides that the “ Governor of 
the State shall ascertain and declare by proclamation to 
what corporations the foregoing scction applies, and said 
proclamation shall be conclusive evidence of its truth.” It 
is made his duty to determine—it matters not how—the 
amount of indebtedness of all the municipal corporations in 
the State, and further, whether any such has defaulted and 
_ still defaults, in the payment of interest ; and his ascertain- 
ment, it matters not how arrived at, is made conclusive evi- 
dence, and settles the fate of such corporations as he may 
see fit to put his foot upon; and this too without a hear- 
ing. Mr. Cooley, in his excellent work on Constitutional 
Limitations, says: “It is eminently proper that cities 
should be heard on the question of their incorporation.” 
Cooley’s Con. Lim., p. 118 ; see also 18 Grat., p. 78, and 28 
Barb., 33. 

Upon the Governor it is one to conifer the power of 
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making and unmaking municipal corporations in the State 
of Florida in the face of the constitutional provisions 
which prohibit the Legislature from “ passing special or 
local laws regulating county, township and municipal busi- 
ness” (sec. 17, Art. 4, Con. Fla.,); that requires that in “such 
cases and all other cases where a general law can be made 
applicable all laws shall be general and of uniform operation 
throughout the State” (sec. 18, Art. 4, Con. Fla.,); and 
which requires the Legislature “ shall establish a uniform 
system of county, township and municipal government ” 
(sec. 21, Art. 4, Con. Fla.,); and that “all laws ot a general 
nature shall have a uniform operation.” Sec. 11, Bill of 
Rights. 

The Governor says it is my edict that your charter is 
forfeited, and cities and towns fall as fast as he chooses to 
issue his pronunciamentoes. Now, I submit, that the du- 
ties of the Executive of the State are plainly defined by the 
Constitution. Art. 3, Con. of Fla., says: “ The powers of 
the government shall be divided into three departments, 


- legislative, executive and judicial ; and no person properly 


belonging to one of the departments shall exercise any func- 
tions appertaining to either of the others, except in those 
cases expressly provided for by this Constitution.” Art. 3, 
Con. Fla. 


It is not competent for the Legislature to abridge or ex- 


tend them. The duties sought to be required of the Gov- 
ernor by this section are clearly judicial, which the Legis- 
lature can neither extend to him, require of him, nor can 
he exercise them. 

It is sought to confer upon him power to ascertain and 
declare to what cities this act applies; to consider and con- 
elusively determine the amount of and validity or legality 
of the indebtedness of the various municipal corpitations ; 
their default in the payment of interest; and by his jutg- 
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ment destroy and make new governments, without a hear- 
ing on the part of the inhabitants, or those having claims 
against them as a corporation. 

It is the province of Judges to determine what is the 
law applicable to existing cases. Cooley’s Con. Lim., 
p. 92. 

IV. Section 5 of the act makes it the duty of the Gover- 
nor to appoint seven Commissioners and prescribes their 
duties. Now if the contingencies, to which I have already 
referred, happen, and the repeal of the charter becomes op- 
erative, the act provides for a new form of government for 
such cities and towns, materially differing from the form 
of government provided for all municipal corporations by 
existing laws. Conceding that the Legislature may revoke 
charters, or that cities may be classified by some rule of 
uniform application, and different degrees of power con- 
fided to cities and towns of different classes, yet I insist 
that the form of government in each class must still be 
in accordance with some general plan of uniform opera- 
tion. 

It is a uniform system of municipal government that the 
Constitution requires the Legislature to establish. A sys- 
tem is defined by Mr. Webster to be a complete whole of 
objects, related by some common law or principle or end; 
a regular union of principles or parts forming one entire 
thing; as asystem of government, one complete plan or 
whole. A system that authorizes the people to elect their 
local officers in one city, and authorizes the Governor ot the 
State to appoint them for another, is not a uniform system 
of municipal government. A system that confides the gov- 
ernment of one city to a Mayor and a Board of Aldermen, 
known as the City Council,and the government of another 
to a body of Commissioners who appoint the head as Presi- 
19 
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dent, authorized and empowered to act as Mayor in the exe- 
cution of the ordinances, existing and to be made, certainly 
lacks that uniformity required by the Constitution. 

What system does the Constitution contemplate, taking 
into consideration the several clauses of the Constitution 
relating to municipal corporations? Does not the language 
of section 17, Art. 4, Con. Fla., indicate the system in- 
tended? It declares that the “ Legislature shall not pass 
special or local laws in any of the following enumerated 
cases * * * * regulating the election of county, township 
and municipal officers * * * providing for opening and 
conducting elections for State, county and municipal officers, 
and designating the places of voting.” Does not this lan- 
guage indicate the right of the people in municipal busi- 
ness to local self government, and is it competent, under that 
instrument, for the Legislature or the Governor to take it 
away? 55 N. Y., p. 50. 

Again, this section of the act undertakes to establish a 
municipal court, by indirection only, neither elected by the 
people, nor appointed by the Governor. The seven Com- 
missioners elect the Mayor or President, who is empowered 
to hold a municipal court. The appointees of the Govern- 
or virtually establish the court—not the Legislature—in a 
government or municipality that has been dissolved, in 
the face of the constitutional provisions which distinctly 
declare that the Legislature shall establish courts for mu- 
nicipal purposes only in incorporated towns and cities. 
All laws for the organization or government of municipal 
courts shall be general in their provisions and be equally 
applicable to the municipal courts of all incorporated towns 
and cities, “and no other courts than those herein speci- 
fied shall be organized in this State.” Sec. 16 and 18, Art. 
6, Con. Fla. 

Here we have a court appointed by the appointees of the 
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Governor, essentially differing from the municipal courts 
established in other cities and towns. 

V. Sections 9 and 10 of act refer to the other officers for 
the city government, viz: Tax Assessor and Collector, &c. 
I have endeavored to show that it is the spirit of our Con- 
stitution that municipal offices should be created under 
some uniform system, and that the system contemplated is 
by election, and that any action of the Legislature which 
destroys the uniformity of the system of municipal govern- 
ment, and establishes systems of government essentially 
differing in the manner of the election of officers, their 
terms of office, and the manner, of assessing and collecting 
the revenue, is obnoxious to the Constitution. State ex rel. 
Haley vs. Stark, 18 Fla., 255. 

The form and name cannot change the substance. The 
act is simply an attempt to evade the letter and spirit of 
the Constitution: “A thing within the intent of a consti- 
tutional enactment is for all purposes to be regarded as 
within the words and terms of the Constitution; and a 
legislative enactment evading the terms and frustrating the 
general and clearly expressed or necessarily implied pur- 
poses of the Constitution, is as clearly void as if in express 
terms forbidden.” People ew rel. Bolton vs. Albertson, 55 
N. Y., p. 50. 

“ Where the legislative intent is that the whole ot a stat- 
ute shal] operate to accomplish an evident end and purpose, 
if that portion of the act providing for the accomplishment 
of the final purpose is unconstitutional, the dependent and 
initiatory provisions of the act must fail also. Where an 
act provides for the dissolution and re-incorporation of a 
municipality, and it is clear that the dissolution is author- 
ized only as a step looking to, and a foundation for, the 
re-incorporation, if that portion which provides for the re- 
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incorporation is unconstitutional, the whole act must fail.” 
State ex rel. Haley vs. Stark, 18 Fla., 255. 


D. L. McKinnon on same side. 


A written constitution is a limitation upon the powers 
of government, says Judge Cooley, 5th Ed. of Cooley on 
Const. Lim., p. 47, and note 1. 

The intent is the main object in construing Constitutions. 
Idem, p. 68, and notes. “The thought which it expressed.” 
Idem, p. 69. ‘Narrow and technical reasoning is mis- 
placed, when brought to bear upon an instrument framed 
by the people themselves,” &. Idem, p. 72. 

“Arguments ‘ ab inconveniente’ should not bend the Con- 
stitution to suit the law of the hour.” Greencastle Town- 
ship vs. Black, 5 Ind., 557 ; Oakley vs. Aspinwall, 3 N. Y., 
547, 568. 

It must be expected that inconveniences will arise from 
following the Constitution as it is written, but that will 
not justify its violation. 5 Ed. Cooley on Const. Lim., pp. 
85, 86 and 87, and note 3. 

The duty of courts is to ascertain facts, and next deter- 
mine the law applicable to such facts, and if a law is un- 
constitutional to declare it void. Idem, p. 58. 

It is not necessary that there should be an express inhi- 
bition, or an express command in the Constitution, which 
has been disregarded by the Legislature, to render an act 
unconstitutional and void. The Legislature can no more 
violate its implied restrictions than it can its positive ones. 
The courts hold one as sacred as the other. People vs. 
Albertson, 55 N. Y., p. 50; Taylor vs. Commissioners of 
Ross county, 23 Ohio St., 22. See what Webster said in 
note 2, p. 67, Cooley on Const. Lim. 

It is not necessary that each and every clause or section 
militate against the Constitution in order to vitiate the 
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whole act. If any essential part of it is unconstitutional 
it vitiates the whole act. The State ex rel. vs. Starke, 18 
Fila., 255. 

I will now proceed to point out what I conceive to be 
some of the unmistakable conflicts of the act with the Con- 
stitution and endeavor to show that there is not enough of 
its Constitutional provisions left to effect the purpose or 
intent of the Legislature, and consequently the whole act 


_ must be declared void. 


The first section of the act is subject to several constitu- 
tional objections, either of which it seems to me would be 
sufficient to invalidate the whole act as the remainder of 
the act is dependent upon it. 

Ist. It is wanting in uniform operation, as it does not 
purport to apply to all the cities and towns in the State, 
which are in a similar financial condition, but only to 
those which were organized under the act of February 4, 
1869, making no provision whatever for its ‘‘ operation ” 
upon those that were organized anterior to the passage of 
that act, or upon those that may be organized in the future, 
either under that act or any other subsequent legislation. 
“Incorporated” and is “indebted” are the terms dealing en- 
tirely in the past and present, excluding as fully as it in ex- 
press terms all other cities arid towns not already organized 
under that act, and already indebted in that amount, and not 
already “ defaulted,” and still “defaulting” in the pay- 
mentof their interest accounts. There are indispensable con- 
ditions to put in operation the statute. And notwithstand- 
ing within a week after the passage of the act a dozen 
other cities or towns in the State might become in the 
same financial condition as the city of Pensacola, neverthe- 
less the statute, by its own terms, would prevent its opera- 
tion upon them, because they did not happen to be in that 
condition at the time the act was passed. Can it be said 
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that is not in conflict with sections 17, 18 and 21, of 
Art. IV, of the State Constitution? Is it not special law 
regulating municipal business, “and wanting in uniform op- 
eration throughout the State?” Can there not be under it 
two instead of one form of government, for corporations 
possessing the same conditions. Indeed, it is necessarily so, 
if in the future towns or cities are so unfortunate as to be- 
come in the same financial condition. They cannot bring 
themselves within the terms of the act, as that only rela- 
ted to past and the present conditions of corporations. To 
make a law of uniform operation within the meaning of 
the Constitution, its terms must be such as to not only 
cover stated conditions which exist, but must also cover 
those stated conditions as they may arise. 

The question is not simply whether it is of uniform ope- 
ration at the time it is invaded, but it must of necessity 
remain so in the future. And its terms must be such as 
will cover all similar conditions that may arise in the fu- 
ture. This act lacks that element and, therefore, lacks uni- 
formity.. There may be, (and I believe is one, at least,) 
corporation in the State that was organized Jong anterior 
to the act of the 4th February, 1869, which have never re- 
organized under the act of 1869, whose financial condi- 
tions may be the same or even worse than that of Pensa- 
cola, still the act cannot operate upon them. And it is 
doubtful if the terms of the act would permit its operation 
upon any corporations that were not originally organized 
ander that act. 

There may be corporations organized under the act of 
1869, in the future, whose financial conditions may become 
similar to Peasacola’s, still the act could not aftect them. 

There may be corporations organized under future legis- 
lation whose financial condition may become similar, still 
' ‘this act‘ cannot reach them. Hence we may have three 
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classes of corporations, possessing the same financial condi- 
tions as that of Pensacola, exempt from the operation of 
the statute, and under a different form of government, pro- 
ducing the very confusion and multiplicity of municipal 
governments intended to be prevented by the Constitution. 

It does not prescribe “a rule of civil conduct,” nor deal 
with the future, but acts upon a past and present state of 
facts, allowing the towns and cities no opportunity of 
avoiding its infringement. It is rather adjudicative than 
legislative. It is the exclusive, and I may add, sole prov- 
ince of the legislative department of the government to 
prescribe rules to affect a state of facts that may arise in 
the future; but when it attempts to act upon a past or pres- 
ent state of facts, it transcends its constitutional powers, 
usurps judicial functions, which renders its acts void. 5th 
Ed. Cooley on Const. Lim., p. 111. 

The Convention which vested the exclusive power in 
the Legislature to make laws, had in view the common law 
definition of law. 

And this court in 11th Fla., (I believe,) has decided that 
the legislature are restricted in the exercise of their powers 
by common law definitions, as well as courts are, and have 
refused to permit the legislature to extend jurisdiction of 
courts by enlarging the definition or scope of writs of pro- 
hibition as they are defined at common law. 

The second section of the act is subject to two constitu- 
tional objections: 

1st. It confers judicial powers upon the Governor, which 
is obnoxious to the 24th Art. of the Constitution, The 
Governor cannot “ ascertain and declare” to what corpor- 
ation the section applies without going into a judicial in- 
vestigation. Unconceded facts, and the law applicable to 
them, can only be ascertained legally by a judicial investi- 
gation, and that too upon a case made between the parties, 
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The Governor will have to determine whether the city or 
town has been organized under the act of 1869, and whether 
this act applies to those old corporations who have ac- 
cepted the provisions of the act of 1869, or only to those 
originally incorporated under the aet and also the amount 
of the city’s indebtedness as well as whether it isa valid or 
fraudulent indebtedness, all of which requires the exercise 
of judicial powers as defined by Judge Cooley and forbid- 
den by the 3d article of the State Constitution. See Cooley on 
Const. Lim., pages 109 and 110. As to executive acts see 
Sill vs. Corning, 15 M., 97 and 303. 

2d. It makes the Governor’s proclamation “ conclusive 
evidence of its truth;” something which the Legislature 
itself cannot do directly, and is as obnoxious to common 
reason, common right and common justice, as it is to the 
Constitution. It is an effort to authorize the establishment 
of a fact by a simple fiat, whether it exist or not. It is an 
effort to confer upon the Executive Department of the State 
a power which the three departments, legislative, execu- 
tive and judicial combined, cannot exercise. The Legisla- 
ture had as well attempt to confer the power upon the Gov- 
ernor to ascertain the guilt or innocence of an individual 
suspected of crime and make his proclamation conclusive 
evidence of his guilt, as to say that a city or town shall be 
adjudged bankrupt without notice or an opportunity to be 
heard in its own behalf. There is ubout as much “due 
process of law” in one case as the other. The idea is re- 
pulsive to all judicial minds and indicates a moblike dispo- 
sition unworthy the era in which we live. 

As Judge Cooley says, “such power assimilates itself 
more closely to despotic rule than any other attribute of 
government.” 

Even a deed executed with all of the formalities of law 
and duly recorded cannot be made conclusive evidence of 
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title. Cooley on Const. Lim., p. 454, and a host of author- 
ities cited in note 2. 

The statute does not point out in what manner the Gov- 
ernor is to “ ascertain ” the facts upon which he is to make 
his “conclusive” proclamation. And as the Governor may 
adopt a different method or rule in each case to ascertain 
the facts, the statute is wanting in uniformity in that re- 
spect. He may,so far as he is directed or restricted by the 
statute, consult madam rumor, the great talebearer and 
scandalmonger of all ages, to ascertain the facts, which his 
proclamation is to make “conclusive.” And in another 
case he may take a squib from a disreputable newspaper as 
sufficient evidence of the financial status of the city. And 
if the statute is worth anything at all the fact proclaimed 
by the Governor is as incontrovertible and unalterable as 
the laws of the Medes and Persians. Can it be said that 
not only the rights of individuals, but the rights of whole 
communities in these days of constitutional government are 
held by such a precarious tenure? Is not the idea antag- 
onistic to the entire spirit of our Constitution? If so, it is 
as much forbidden thereby as if it fell within words of inhi- 
bition. 

Had the statute provided that the production of the bonds 
and overdue and unpaid coupons of the city to the Gov- 
ernor would have been sufficient to warrant the proclama- 
tion, which, when made, would be prima facie evidence, 
and also provided means for those interested to have con- 
troverted and contested the facts, it might have passed con- 
stitutional muster in that respect. But to say that the mere 
proclamation of an officer, who has no better opportunity 
of knowing anything about the facts than any other indi- 
vidual, shall be “ conclusive evidence,” is too repugnant to 
common sense to receive serious judicial consideration. 
The 4th section of the act contravenes the 14th section of 
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Art. IV ot the State Constitution. The “felony” created 
by it is not “expressed in the title,” nor is it a “ matter 
properly connected with the subject matter.” Even if it was 
‘properly connected with the subject matter” it should have 
been mentioned in the title. Cooley on Const. Lim., 179. 
The Legislature could be easily misled by the title. 47 
Ind., 50; 18 Fla., 786. 

2d. It is in conflict with sec. 17 of Art. 4, because it reg- 

ulates the duties and punishments of a certain class of offi- 
cers and is not applicable to all others. 
' The 5th section of the act is in conflict with sections 16 
and 18 of Art. VI of the State Constitution. The “ organi- 
zation and government of the municipal courts,” provided 
for by this section, are not “ equally applicable to the mu- 
nicipal courts of all incorporated towns and cities.” It does 
not purport to make them applicable to all, only to a cer- 
tain class, and in point of fact it is only applicable to one. 
Is that not a plain conflict ? 

2d. And is it not organizing a court not specified i in the 
Constitution which is prohibited by sec. 18 of Art. VI? 

_ The 8th section militates against sec. 27, Art. IV, of the 
Constitution. 

1st. Because it does not provide for the election by the 
people, or appointment by the Governor, of the Marshal 
and Clerk who are in the strictest sense officers, but confers 
that power upon the Commissioners. 

Because it does not fix the compensation of the Marshal 
and Clerk, but confers that power upon the Commission- 
ers. The same may be said of the President’s compensa- 
tion. 

The Constitution is mandatory as to these matters, and 
the Legislature cannot delegate the power to another any 
more than it can delegate the power to levy taxes for State 


purposes. 
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Nowhere in the Constitution do we find provision made 
for the Legislature to provide provisional governments for 
municipal corporations ; while we find an express command 
for them to establish a uniform system of municipal corpo- 
rations, as well as several inhibitions against special legisla- 
tion to regulate their business. And it is a well settled 
rule of constitutional construction that when the Constitu- 
tion provides the manner in which the Legislature is to do 
a certain thing that it by necessary implication forbids its 
being donein any other manner. Therefore, if for no other 
reason, the effort to establish provisional governments for 
municipal corporations renders the act wholly unconstitu- 
tional and void. 

The Convention that framed the Constitution seems to 
have devoted more attention to guarding municipal corpo- 
rations against legislative interference than any other de- 
partment of government. 


W. A. Blount for the State. 


Mr. Justice Rangy delivered the opinion of the 
court: 


I. The first objection urged is that the first section of the 
act is “ wanting in uniform operation, as it does not pur- 
port to apply to all the cities and towns in the State, which 
are in a similar financial condition, but only to those which 
were organized under the general act of March 4, 1869, for 
the incorporation of cities and towns, making no provision 
whatever for its operation upon those that were organized 
anterior to the passage of the latter act or upon those that 
may be organized in the future under such act or any other 
subsequent legislation.” 

Are there any cities or towns in this State “ organized 
anterior” to the act ot March 4, 1869? “An act approved 
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August 6, 1868, (chapter 1638,) having practically the 
same title, and being to a great extent the same in effect as 
the act of 1869, provided by its thirtieth section that all 
the powers and privileges conferred by it might be exer- 
cised by any city or town previously incorporated, and 
made it lawful for any such city or town to re-organize its 
manicipal government by a voluntary surrender of its 
charter, and by an organization under such act; and also 
provided that upon a failure of any city or town to accept 
the provisions of the act within six months after its ap- 
proval, “all the acts vesting such city or town with power 
are hereby repealed.” The same provisions are found in 
section 30 of the act of 1869, (chap. 1688,) as applicable to all 
cities and towns incorporated prior to February 4, the day of 
its approval, the only difference being that nine months, 
instead of six, are allowed for acceptance of its provisions. 
This act also expressly repeals that of 1868. Thus far it 
is plain that there are no cities or towns in existence whose 
recognized legal organization antedates the act of February 
4, 1869, or rests upon any prior law. Chapter 1756, which 
became a law February 3, 1870, and 1s entitled “ An act 
relating to Cities,” recites, in its preamble, that the act of 
1869 did not intend to aftect the organization of any city 
or town made under the act of 1868, and declares valid all 
proceedings, past or future, of the officers of any city so or- 
ganized. We do not think it necessary, in view of an act of 
1872, to be mentioned, to pass upon the validity ot this act, 
as it does not pretend to speak as to any organization made 
prior to the act of 1868. In 1872,“ An act relating to 
Municipal Governments,” was passed, and it provides that 
all cities and towns which prior to February 4, 1869, re-or- 
ganized under the provisions of the act of 1868, and have 
since been exercising the privileges and powers granted by 
said act and the act of 1869, or any act passed subsequently, 
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“be and the same are hereby made and declared to be le- 
gal municipal corporations and governments, the same as 
if legally organized under the said act” of 1869. It also 
declares all acts and doings of such governments and their 
officers under any law ot the State to be valid, and that 
such corporations and their officers shall have all the pow- 
ers granted by the act of 1869, and all subsequent acts re- 
lating to municipal corporations. We think it is clear that 
since the approval of this act on the 14th day of February, 
1872, all cities or towns organized or re-organized under 
the act of 1868, and which failed to re-organize under the 
act of 1869, stand as incorporated under the act of 1869, 
and depend upon it and its amendments for corporative 
power. This being so there are no cities or towns existing 
whose organization antedates, in the eyes of the law, the 
act of 1869. 

We do not understand the act now in question as apply- 
ing only to cities which were at its approval indebted in 
the sum mentioned. The language of the first section is 
sufficient to cover any city or town which may become so 
indebted. ‘“ Whenever,” means “.at whatever time.” Sub- 
stituting these words and reading the section: That at 
whatever time any city or town in this State, incorporated 
under the act ot 1869, ‘is indebted to the amount,” &c., 
“and has defaulted, and still defaults in the payment ot its 
interest account, the charter of such city or town shall be 
and the same is declared to be repealed and the incorpora- 
tion thereof dissolved,” it is plain that the eftect of this 
section is prospective. We donot think that the other 
sections of the statute change the effect of this. We think 
the purpose of the second section was to prescribe the du- 
ties of the Governor as to corporations to which it woald 
apply up to the expiration of fifteen days. Should any other 
city or town in the future, organized or to be organized 
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under the act of 1869, become so indebted, and be in de- 
fault, it would be the Governor’s duty under sections 1 and 
5 to appoint commissioners. So far as cities and towns to 
be organized under any “subsequent legislation,” if the 
act of 1869 shall be simply repealed there will be no 
subsequent legislation; if it shall be amended, and the 
amendment exclude subsequently organized cities or towns 
trom the scope of this act, the question will be upon the 
validity of such amendatory provision; but if the act of 
1869 is entirely supplanted by another statute, such stat- 
ute will provide whether the act in question shall stand as 
a part of the new system or fall altogether. The word “‘in- 
corporated,” when taken with the other words of the sec- 
tion, means cities or towns which, at the time of such de- 
tault, are incorporated under such act. We are nomore at 
liberty to insert the word “ heretofore” than “ hereafter ” 
before it. The fact of incorporation, and not the time, is 
the material point. We understand the effect of the word 
* still” to be that it a municipality which has at any time 
defaulted should pay up before the proclamation or ap- 
pointment of officers that it would be relieved from the 
provisions of this statute. It isa rule of construction that 
a statute should be construed so as to give it a prospective 
and not a retroactive effect, unless its terms will clearly not 
permit it, as well as a rule that a statute should be so con- 
strued as to avoid the objection of unconstitutionality, if 
reasonably possible. Cooley’s Const. Lim., 370, 184. 

II. It is contended that the act is in violation of sections 
17,18 and 21, of Article 4, of the State Constitution. Sec- 
tion 17 provides that “the Legislature shall not pass spe- 
cial or local laws in any of the following enumerated cases, 
viz: * * * regulating county, township, or municipal 
business ; regulating the election of county, township and 
municipal officers.” Section 18 provides that “in all cases 
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enumerated in the preceding section, and in all other cases 
where a general law can be applicable, all laws shall be 
general and of uniform application.” Section 21 provides 
that “the Legislature shall establish a uniform system of 
county, township, and municipal government.” It is 
claimed to be a special law regulating municipal business, 
and to be wanting in uniform operation throughout the 
State; to relate to past and present conditions of corpora- 
tions, and not to future conditions. 

The Constitutional provisions cited have been before this 
court several times. In the case of McConihe vs. MceMur- 
ray, 17 Fla., 238, there was involved a statute which pur- 
posed to create a third, class of municipal corporations, in 
addition to the two existing classes. The two classes were, 
first, a town having less than three hundred voters, and se- 
cond, a city having at least three hundred voters. The 
third class proposed, was any city containing sixteen hun- 
dred or more registered voters, and it was to have powers 
and privileges different from those conferred on the other 
classes. The statute of 1879 left it discretionary with 
cities having 1,600 or more registered voters to become a 
city of the third class, or to remain one under the second 
class under the former statute. The court held that the 
act of 1879 was a statute regulating municipal business, 
and must be general and of uniform operation throughout 
the State, and that it was unconstitutional in that it wanted 
such uniform operation, and also because it could not con- 
stitute a part of “a uniform system of municipal govern- 
ments” as required by the Constitution. The opinion 
quotes approvingly what is said by other Supreme Courts 
of laws of a general nature, having a uniform operation. 
In Iowa, it is said: “These laws are general and uniform, 
not becatise they operate upon every person in the State, for 
they do not, but because every person who is brought within 


804 . SUPREME COURT. 








Ex-Parte George 8. Wells—Opinion of Court. 








the relations and circumstances provided for, is affected by 
the law. They are general and uniform in their operation 
upon all persons in the like situation, and the fact of their be- 
ing general and uniform is not affected by the number of 
persons within the scope of their operation.” 20 Iowa, 
342. The provisions of the Iowa Constitution were that 
“ the General Assembly shall not pass local or special laws 
for the incorporation of cities and towns,” and “ that all 
laws of a general nature shall have a uniform operation.” 
In Illinois, where the limitation is similar, the court holds 
that “ it is not admissible, either by the letter or the spirit 
of the Constitution, that dissimilarity in character of or- 
ganization or powers in municipalies of the same class or 
grade shall be created or perpetuated by enactments of the 
General Assembly,” and that “ it is the substance and not 
the mere form given to the enactment which must deter- 
mine its constitutionality.” 83 Ill., 590; 82 Ill.,473. In 
California, (17 Cal., 554,) with a like constitutional limita- 
tion, the court held a general law of uniform operation to 
be such a law as bore equally in its burdens and bene- 
fits upon persons standing in the same category. 

Speaking of the act of 1879, this court, through Mr. Jus- 
tice Westcott, says: “Did the act create a class ot munici- 
pal corporations of 1,600 registered voters or more, we do 
not doubt it would be a general law of uniform operation, 
but such is not theease. The Jocal option authorized makes 
it a matter of diseretion with all cities containing 1,600 or 
more registered voters, to remain in the class containing 
800 voters with a municipal government prescribed for that 
class or to be embraced in the 1,600 or more class, under 
another and different municipal government for that class. 
In the event all the cities with 1,600 or more registered 
voters should accept this act as the law of their organiza- 
tion, the law might in fact havea uniform operation. That 
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uniform operation, however, would be the result of chance 
and not of the operation of a fixed rule prescribed by the 
Legislature, while the Constitution prescribes no such con- 
tingency. The government in each class must be the same, 
and such must be the result of the action of the Legislature 
independent of the contingency of local discretion or option, in 
the premises. The Legislature must itself, independent of 
acceptance by such cities, so frame its enactment that there 
shall be no dissimilarity in character of organization or 
powers in municipalities of the same class. So much, there- 
fore, of the act of 1879 as authorizes a new class of cities 
with additional powers in such cities, we think unconsti- 
tutional.” 

As to section 21 of Art. 4, it is said, in the same opinion: 
“ There is little difficulty in determining the signification 
of the word ‘system,’ in this connection. Its general sig- 
nification is plan, arrangement, method, and when used in 
reference to municipal government, it means simply rules 
and regulations for the organization and government of muni- 
cipal corporations,” and that consequently the mandate to 
the Legislature is that it shall establish uniform rules and 
regulations for their government. It also says: “A sys- 
tem of municipal government in which cities of the same 
class may have dissimilarity in character of organization, 
as well as different powers, is not a uniform system within 
the meaningot the Constitution. Uniformity indicates con- 
sistency, resemblance, sameness, a conformity to one pattern. 
The Constitution does not prohibit a classification of muni- 
cipal corporations, but it does require that all municipal 
corporations of the same class shall possess the same pow- 
ers and be subject to the same restrictions.” 

In the case of State ex rel. vs. Stark, 18 Fla., 253, the 
court construed a statute of February 24, 1881, entitled 
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* An act to repeal and dissolve municipal corporations un- 
der certain circumstances, and to provide the manner in 
which such cities may become re-incorporated.” The act 
provides for a dissolution of municipal corporations having 
a bonded indebtedness, the bonds to be past due and un- 
paid, and a fund for their payment not having been pro- 
vided * * ; On the written application of holders * of 
one-half of the unpaid bonds of the city to the Judge of 
the Circuit Court, accompanied with satisfactory evidence 
that the city is prima facie bonded, and that the bonds are 
‘past due and unpaid and for which a fund for their pay- 
ment has not been provided it shall be his duty to make a 
certificate of such facts, and cause’ the papers ‘ to be filed 
in the office of Clerk of the Circuit Court.’ * * On the 
presentation of a certified copy of this certificate to the 
Governor of the State, he is to issue a proclamation declar- 
ing that the charter of the city is repealed and the corpora- 
tion dissolved. The act then provides for * * incorpora- 
tion * * as follows: ‘On petition of 20 or more persons 
residing in the limits of the city thus dissolved it is made 
the duty of the Governor to appoint a Mayor and five Al- 
dermen, * * to hold their office for two years; * any va- 
cancy * is to be filled by the Governor.’” “ The munici- 
pality thus organized,” says the court, “is called a provis- 
ional municipality, but it is in fact a permanent govern- 
ment. The boundaries are to be the same as those of the 
one dissolved, and it is to have all the powers of the ante- 
cedent corporation so far as they existed under the act es- 
tablishing a uniform system of municipal governments. 
* * It is plain that the Legislature by its action instead 
of establishing a uniform system of government for cities 
having a bonded debt past due for which payment has not 
been provided, places it within the discretion of the holders of 
one-half of the city’s bonds, and twenty persons residing 
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within its limits, to fiz the character of its government, to 
say whether its Mayor and Aldermen, its Marshal, its Clerk, 
its Treasurer, shall be elected by the people or appointed by 
the Governor, and whether the assessment and collection 
of its revenue shall be done by its own officers or by offi- 
cers of the county in which the municipality may be situ- 
ated. * * * Anyaction of that department of the gov- 
ment which destroys the uniformity of a pre-existing sys- 
tem, and permits and authorizes in cities similarly situated 
systems of government differing essentially in the manner 
of the selection of officers, their terms of office, and the man- 
ner of the assessment and collection of revenue, cannot be 
sustained. * * * There may be ten cities in the pre- 
cise situation of the city of Fernandina with reference to 
population, indebtedness and in all other respects, and yet, 


* dependent upon the action of one-half of its bondholders 


and twenty residents, five of them may continue under the 
elective system of municipal government, and four of them 
through the action of some of their creditors and residents 
may adopt the system of appointment by the Governor. 
* * * The Legislature must so act as to itself establish, 
first a system of municipal government, and second the sys- 
tem must be a uniform system.” In conclusion, the court 
says: “In what we have said it must be understood that 
we do not decide or hold that the Legislature can under the 
Constitution authorize the holders of one-half of the bonds 
of an indebted corporation to dissolve such corporation ; 
nor do we mean to say that the act stripped of the discre- 
tion vested in the bondholders would be constitutional. 
We decide the precise question before us, nothing more. 
We say that even if such power exists, it is here so exer- 
cised that it cannot be given effect and operation.” 

In the case of Lake vs. State ex rel., 16 Fla., 501, it was 
held that “ a statute which creates a new class of munici- 
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pal corporations, leaving nothing to option or discretion as 
to its operation in creating the new class, and which im- 
poses like powers upon each municipality of the new class, 
is a law of uniform operation within the meaning of that 
term as used in the Constitution of the State.” The facts 
of this case were as follows: Chapter{3162, (Laws of 1879,) 
entitled “An act to provide a uniform system of quaran- 
tine in this State,” provided that the Mayor, Aldermen and 
City Physician, if there be one, of every incorporated city 
or town in this State shall be and are hereby constituted a 
Board of Health for said incorporated city or town, and 
when there is no incorporated town or city the Board of 
County Commissioners shall constitute the Board for such 
county. Chapter 8212, approved March 7, 1881, provides 
that the Governor shall appoint for any incorporated city 


or town, containing 300 or more registered voters, a Board ° 


of Health, consisting of five discreet persons; * all vacan- 
cies occurring to be filled by the Governor; and the Mayor 
of the city and Chairman of the Board of County Commis- 
sioners to be ex-officio members of the Board. The latter 
act was claimed to be unconstitutional as not uniform in its 
operation. The court say: “This enactmeut applies to 
all cities and towns containing 300 or more registered vot- 
ers. The exercise of legislative power is positive and fixed 
in its results. There is neither local option nor discretion 
in the matter of its application. It creates a class of mu- 
nicipal corporations with powers regulated by the number 
of its regisered voters, that being the standard rule by 
which the class is fixed and ascertained. If the city or 
town belongs to the class created by the law the act oper- 
ates proprio vigore without reference to the assent or dissent 
of the municipalities or the electors within them. As to 
the class created the powers are uniform and identical. 
We simply follow the views expressed * in McConihe vs. 
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MeMurray, * the conclusion reached being that this act 
is not subject to the objection of a want of uniformity in its. 
operation within the meaning of that term as used in the 
Constitution.” : 

The statute now in question is not marked with the in- 
firmity of local option, or discretion as to acceptance of it, 
which was fatal to the act of 1879; nor with that of the 
discretion of a certain number of bondholders and resi- 
dents, which destroyed the act of 1881, but it acts proprio 
vigore. Of this there can be no doubt. 

It is contended that this act was intended for, and in 
fact applies only to the city of Pensacola, and is conse- 
quently a special act. This court will not perpetrate an in- 
sincerity by denying that the reputed condition of that 
city led to its enactment. We have spent no inconsiderable 
time or labor in endeavoring to find adjudications covering 
the objection made, and our labors have not been unsuc- 
cessful, 

In Pennsylvania the Constitution provided “that the Gen- 
eral Assembly shall not pass any local or special laws * 
* * regulating the aftairs of counties, cities, townships, - 
wards, boroughs or school districts; * * * nor shall 
they indirectly enact such special or local law by the par- 
tial repeal of a general law; * * * nor shall any law 
be passed granting powers and privileges where the grant- 
ing of such powers or privileges shall have been provided 
for by a general law.” The Legislature passed an act di- 
viding the cities of the State into three classes “for the 

exercise of certain corporate powers, and having respect to 
the numbers, character, powers and duties of certain offi- 
cers thereof.” Those containing a population of 300,000 to 
be the first-class; those containing between 300,000’and 100,- 
000 to be the second class; and those containing between 
100,000 and 10,000 to constitute the third class, It was 
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contended that this act was void because there was but one 
city in the State having a population of over 300,000. The 
court say that “a statute which relates to persons or things 
as a class is a general law, while a statute which relates to 
particular persons or things of a class is special, and comes 
within the constitutional prohibition.” After affirming the 
right to classify, the court further say: “ But it is con- 
tended that even if the right to classify exists, the exercise 
of it by the Legislature, in this instance, is in violation of 
the Constitution for the reason that there is but one city in 
the State with a population exceeding 300,000; that to 
torm a class containing but one city is in point of fact leg- 
islating for that one city to the exclusion of all others, and 
constitutes the local and special legislation prohibited by 
the Constitution. This argument is plausible, but unsound. 
It is true, Philadelphia ‘is the only city in the State, at 
the present time, containing a population of 300,000.’ It 
is also true that the city of Pittsburg is rapidly approach- 
ing that number, if it has not already reached it by recent 
enlargement of its territory. Legislation is intended not 
only to meet the wants of the present, but to provide for 
the future. It deals not with the past but in theory, at 
least, anticipates the needs of a State, healthy with a vigo- 
rous development. It is intended to be permanent. * * 
* Classification does not depend upon numbers, * * * 
The word is used not to designate numbers, but a rank or 
order of persons or things; in society it is used to indicate 
equality or persons distinguished by common characteristics, 
as the trading classes or the laboring classes; in science it 
is a division or arrangement containing the subordinate di- 
visions of order, genus and species.” “If the Constitution 
means what the complainants aver that it does, Philadel- 
phia can have no legislation that is not common to all other 
cities of the State, and for this there is absolutely no remedy 
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but a change in the organic law itself.” If it be true; as 
counsel for petitioner seems to intimate, that there is an- 
other city in Florida whose financial condition may be the 
same or even worse than that of Pensacola then it will be 
presumed that the Legislature was not influenced merely 
by the condition of the latter to create this new class of 
municipal corporations. 

In State ew rel. vs. Tolle, 71 Mo., 645, it was held that an 
act providing that in all cities having a population of over 
100,000 inhabitants a board consisting of the Circuit Judges 
ot such cities should have certain powers, was held not to be 
a special law. The court say: “ Nor do we think the act 
in question is a special law within the meaning of the Con- 
stitution. The distinction between general and special 
laws is very clearly laid down by the Supreme Court of 
Pennsylvania in Wheeler vs. Philadelphia, that ‘ a statute 
which relates to persons or things as a class is a general 
law, while a statute which relates to particular persons or 
things of a class is special,’ and that classification does not 
depend on numbers.” Vide also 20 Iowa, 338, and 40 N. 
J., (Law,)1,8. St. Louis was the only city of such popu- 
lation. It is true there was a special constitutional pro- 
vision upon which of itself the statute could have been 
maintained, yet the view of the court is, as above, upon 
the particular question. 

In New Jersey the Constitution provides: “ The Legis- 
lature shall not pass private, local or special laws in any 
of the following enumerated cases, that is tosay: * * * 
regulating the internal affairs of towns and counties, ap- 
pointing local officers or commissiovers to regulate munic- 
ipal affairs.” Clause IL, §VII, Art. IV. A statute ap- 
proved March 6, 1877, repealed all public, special and local 
laws providing for the appointment of commissions and 
Commissioners by the Legislature, to regulate municipal 
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affairs, and substituted a board of six persons with the 
same powers to be chosen by the voters. It was claimed 
to be a special law. The court say: “In point of form it 
is manifest that this act does not belong to such a category. 
* * * Upon the face of this law the repealer is general 
and the substitution of other agencies equally so.” “But 
it is said that, although such is the frame and aspect of 
this statute, still it must be regarded as local and special as 
_ of necessity it can be applicable to but a few places of the 
State, inasmuch as it is well known that few localities in 
the State have been subjected to the rule of legislative com- 
missions. This contention assumes the truth of the hy- 
pothesis that a law that embraces but a few localities or a 
small number of objects is not a general, but a special or lo- 
cal law. But I think there isa mistake in this. The 
term general law does not import universality in the sub- 
ject or operation of such law. * * * Interdicted, local 
or special laws are all those that rest on a false or deficient 
classification. Their vice is that they do not embrace all 
the class to which they are naturally related. They create 
preference and establish inequalities. They apply to per- 
sons, things or places possessed of certain qualities or 
situations, and exclude from their effect other persons, 
things or places which are not dissimilar in these respects. 
The present law is not objectionable on the former ground 
assigned—that in its operation it must necessarily be con- 
fined to certain localities. As it does not exclude from its 
sway or effect any place or subject belonging to the class to 
which it relates, it is upon its face a general and not a lo- 
cal or special law within the clause of the Constitution 
now under consideration.” VanRiper vs. Parsons, 40 N. 
J.,(Law,)1. In the same case, p. 125, it is said in reply 
to the contention, that in Jersey City alone were there 
such commissions: “Conceding that an examination of 
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the public statutes of which the courts take judicial notice 
will reveal the truth of this reason, yet I think the con- 
clusion asserted does not follow ; the law in all its provis- 
ions is general, broad enough to reach every portion of the 
State, and abating legislative commissions for the regula- 
tion of municipal affairs wherever they existed. Such 
commissions are distinguished from other sorts of Munici- 
pal Governments by characteristics sufficiently marked and 
important to make them clearly a class by themselves, and 
apon the whole of this class this law operates equally by 
force of terms which are restricted to no locality. A law 
so framed is not a special or local law, but a general law 
without regard to the consideration that within the State 
there happens to be but. one individual of the class or one 
place where it produces effects.” Inthe case of Worthly vs. 
Steen, 43 N. J., (Law,) 542, the facts were that an act pro- 
vided that any incorporated borough having not more than 
150 voters, might, at an election, decide whether or not 
such borough incorporation should be continued or set 
aside, and it was held that such a repealing act was not 
within the constitutional. provision. "We may observe that 
in New Jersey, contrary to the rule here and in other 
States, a classification based on population is repudiated by 
the courts. Anderson vs. Trenton, 42 N. J., (Law.) 486; 
Coutiere vs. New Brunswick, 44 N. J., (Law,) 58; Ham- 
mer vs. State, 44 N. J., (Law,) 667; Zeigler vs. Gaddis, 44 
N. J., (Law,) 368. 

We think these authorities show that the fact that an 
act is really applicable to but one municipal corporation, or, 
in other words, that there is but one which at the time of 
its enactment comes under its provisions, is not sufficient 
to make a law special, and not general. It is true that in 
each of the States mentioned in this connection, it is held 
that where the act is so framed, though in form of a gene- 
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ral law, as to prevent it from ever applying to other corpo- 
rations which might, through increase of population or 
otherwise, come within its terms, that then the law is spe- 
cial and unconstitutional. Where this is held, though, 
it was the evident purpose of the law to arbitrarily give to 
@ particular municipality, or several municipalities, a spe- 
cial power or privilege, and in neither of them was a for- 
feiture or ground of dissolution declared, or a separate clas- 
sification of governments made to meet the necessities call- 
ing for such dissolution. In each of them the power to 
classify is recognized, though New Jersey holds that there 
must be natural and substantial characteristics upon which 
the classification is based, and that mere difference of pop- 
ulation is not sufficient, and that the courts are the judges 
of the classification. In neither of the cases is the power 
to dissolve and reorganize on a different basis or form of 
government discussed. 

In 1879 the Legislature of Tennessee passed “an act to 
repeal the charter of certain municipal corporations, and 
to remand the territory and inhabitants thereof to the gov- 
ernment of the State.” Its first section enumerates a num- 
ber of charter acts, all of which but one or two, (if in fact 
there is any exception,) refer only to the city of Memphis. 
Section 2 repeals the charters of all municipal corporations 
having a population of 35,000 or over by the census of 1870, 
or, (section 3,) at the passage of the act. Section 3 also 
provides that “ the Governor of the State will ascertain and 
declare by proclamation to what corporation the third sec- 
tion applies ; said proclamation shall be conclusive evidence 
of its truth, and shall be made within ten days from the 
passage of this act.” Section 4 repeals sections 33 to 80, 
inclusive, of an act entitled “an act to regulate and organ- 
ize municipal corporations of certain population, and for the 
increase and diminution of their powers,” and all other acts 
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in conflict with the repealing act, but leaving in full force 
certain sections of said last entitled law. Sections 38 to 80 
were those under which said repealed corporations were 
governed. Said section 4 resolves the populations back into 
the body of the State, withdraws the power of taxation and 
reserves it to the Legislature, and transfers public build- 
ings, and other property used for municipal purposes, to the 
State. On the same days that this act was passed and ap- 
proved, there was passed and approved another act, entitled 
“a bill to establish taxing districts and to provide the 
means of local government for the same.” Its first section 
provides that “ the several communities embraced in the ter- 
ritorial limits of all such municipal corporations in this 
State as have had, or may have their charters abolished, or 
as may surrender the same under the provisions of this act, 
are hereby created taxing districts, in order to provide the 
means of local government for the peace, safety and general 
welfare of such districts.” 

The Constitution of Tennessee provides that “ no corpo- 
ration shall be created or its powers increased or diminished 
by special laws; but the General Assembly shall provide 
by general laws for the organization of all corporations 
hereafter created, which laws may at any time be altered or 
repealed, and no such alteration or repeal shall interfere 
with or divest rights which have become vested.” 

“ There can be little doubt,” says the Supreme Court of 
Tennessee in the case of Luehrman vs. Taxing District, 2 
Lea, 425, “that the repealing act was directed and exelu- 
sively applied to the corporation of the city of Memphis, 
and just as little doubt that the main object of the other 
act was to furnish a new charter for the inhabitants of the 
territorial limits of that city.” The court holds that “ mu- 
nicipal corporations are within the absolute control of the 
Legislature, and may be abolished at any time in its dis- 
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cretion, and an act which repeals the charter of a single 
municipal corporation is constitutional.” In 1875 the Leg- 
islature had passed a general law for creating all municipal 
corporations in the future, and specially defining the pow- 
ers, mode and rate: of taxation, form of government, and 
names of officers and for all proper powers, (p. 467.) “And 
I am not prepared,” says Judge Cooper, delivering the 
opinion of the court, “ to hold that there is anything in the 
language of the Constitution which prohibits the Legisla- 
ture from repealing, at any time; the corporate privileges 
ot a particular community whether organized previously or 
subsequently to the adoption of the Constitution. This 
power is so essential to sovereignty and the preservation 
by the State of its control over its instrumentalities of local 
rule, that it cannot well be considered as cut off except by a 
positive provision to that effect. The restriction is against 
the powers of a corporation being ‘diminished ’ by special 
laws not against their entire abolishment. And we may 
conceive of a case whereby the vicissitudes of trade, as in 
the case of Old Sarum in England, and some of the mining 
towns of California, the special repeal of a particular char- 
ter might be demanded by public policy, where a general 
repeal might be a remedy worse than the disease.” It is 
true that the clause of the Constitution cited was subse- 
quently held to apply only to private corporations; (12 
Lea, 246, A. D. 1883;) yet in the Luehrman case, decided 
in 1879, the decision was “ upon the concession that public 
‘corporations are included.” 

It being clear that the mere fact that there is but one of 
a class, does not render legislation covering such class spe- 
cial the question presents itself whether or not the Legis- 
lature can create a class on the basis of indebtedness, and 
define the amount and character of the indebteduess which 
shall characterize the class. We are unable to see any rea- 
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son why it cannot do so equally as well as on the basis of 
population. Why it can be said that a community having 
299 voters shall be a town and have certain powers, and 
one having 300 voters shall be a city and have additional 
powers, and that this is a uniform system of classes and 
constitutional, and in the same breath said that the Legis- 
lature cannot provide a different character of government 
for a community which has failed and continues to fail to. 
pay its money obligations, from that provided for a commu- 
nity which fulfils its duties in such respect, is not percepti- 
ble to us. Ifit be urged that the class now sought to be 
created does not include all towns or cities having any in- 
debtedness, but fixes a large minimum of indebtedness, the 
answer is that it is just as competent to excludea city from 
the “ indebtedness class ” because its debt does not reach a 
certain amonnt, as it is to exclude a town from the old city 
class because it only had 299 voters, or to exclude a com- 
munity trom both the town and city classes because it has 
only 24 voters in it, and not 25. To our minds the crea- 
tion of a separate class, founded upon those public necessi- 
ties or duties, a disregard of which has occasioned a disso- 
lution of municipal bodies, seems much less illusory, ané 
much more reasonable and substantial than a distinction 
based on mere population. Take two inland, or two sea- 
port towns or cities, one having a population, say of 299 
registered voters, and the other of 300, or other approximate 
numbers, is there not much more reason in making a dis- 
crimination in their powers and form of government, on 
the basis of their relative financial condition, than on this 
mere difference in population? It should not be forgotten 
that the division of classes by the Legislature is not un- 
changeable by the Legislature. Nor do we think that the 
mere fact that the system provided for such defaulting cor- 
porations is provisional makes any difference. 
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When it is said the Constitution does not authorize it, it 
should be remembered that the proper inquiry is, does it 
prohibit it? Why is not a provisional system, to meet as 
they arise certain conditions, a proper feature of a uniform 
system of municipal government? Assuming that the 
form of government provided by this act is to last only four 
years, where is the prohibition against it? All coming 
within it are treated alike. In the case of Memphis the 
system was provisional, in part at least. 

We do not think the act is special, but think it is gene- 
eral and uniform in its operation, creating a class which 
is constitutional, even though there be but one of it now. 

IIL. It is urged upon us that the act is in opposition to 
the right of the people to local self government. Mr. Coo- 
ley says: “ Nor are courts at liberty to declare an act void 
because, in their opinion, it is opposed to a spirit which is 
supposed to pervade the Constitution, but not expressed in 
words.” Const. Lims., 171; 24 Wend., 220; 20 Wend., 
881; 18 Wend., 391; 4 Mich., 244. 

It is not necessary to quote from the present Constitu- 
tion of Florida to convince the bar or the public that the 
spirit of such instrument is not opposed to the appoint- 
ment of officers. It provides specially for the appointment 
by the Governor, with, in some cases, the consent of the 
Senate, of all county officers except constables, all State 
officers except the Lieutenant-Governor, for the appoint- 
ment of the entire judiciary, and for the election of only 
the Governor, Lieutenant-Governor, constables and members 
of the Legislature. Section 27 of Article 4 is: ‘“ The Leg- 
islature shall provide for the election by the people or ap- 
pointment by the Governor of all State, county or municipal 
officers not otherwise provided for by this Constitution, 
and fix by law their duties and compensation.”” Who can 
say that the appointment of municipal officers is not as 
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much within the authority and spirit of this Constitution 
as their election would be? The change made by this act, 
in the class or cases it covers, to the appointive system is 
certainly evidence that in the minds of the Legislature the 
necessity for its exercise exists in one or more communities, 
and if such necessity does exist, is it not well that 
there is a constitutional provision permitting it ? 

IV. “It does not prescribe a rule of civil conduct,” but 
deals only with the past and present, and not with the. fu- 
ture, is urged as an objection. This objection is practi- 
cally disposed of in a former part of this opinion by the 
construction we have given the statute. In the case of 
Meriweather vs. Garrett, 102 U. 8., 472., (October Term, 
1880,) it is said: “The right of the State to repeal the 
charter of Memphis cannot be questioned. Municipal cor- 
porations are mere instrumentalities of the State for the 
more convenient administration of local government. Their 
powers are such as the Legislature may confer and they 
may be enlarged, abridged or entirely withdrawn at its 
pleasure. This is common learning, found in all adjudica- 
tions on the subject of municipal bodies and repeated by 
the test writers. There is no contract between the State 
and the public that the charter of a city shall not be at all 
times subject to legislative control. There is no such thing 
as a vested right held by an individual in the grant of leg- 
islative power to them.” 17 Wall., 322; 93 U. &, 
108; 13 Wend., 324; 64 Penn. St., 169 ; 29 W.,12; Cooley, 
192, 193 ; 42 Cal., 541; Cooley, C. L., 118. Unless there 
is a limitation in the Constitution restraining the Legisla- 
ture, it can at will dissolve one city or many munici- 
palities, and leave others in existence; it could moreover 
dissolve all existing municipalities, and prevent the same 
communities from reorganizing, yet provide for others to 
incorporate. We have previously disposed of the only 
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difficulty arising in this case on this point—i. e., its con- 
sideration in connection with the provisions of the Con- 
stitution heretofore discussed in the second paragraph of 
this opinion. The Legislature has not pretended to either 
compel communities to organize as municipalities, nor when 
so organized to remain such, but has expressly provided for 
surrender of its franchises by any city or town. We are 
not satisfied that having the power to authorize one or 
many to surrender its corporate existence, it cannot for sat- 
istactory cause dissolve any one of them. The Legislature 
in repealing or modifying the charter of a municipality is 
not creating rules for the regulation of future controver- 
Sies between parties ; it is simply as it were shaping its own 
instrumentality. What we say under this head is suffi- 
cient to show that municipal corporations can, independent 
of Constitutional limitations, be dissolved, without violating 
the principle suggested for petitioner, and it is not neces- 
sary here to go any further in deciding the objection. 

V. It is contended that the second section confers judi- 
cial powers on the Governor. The identical provision is 
in the Tennessee act, and it is mentioned both by the Su- 
preme Court of Tennessee and that of the United States ; 
the objection made here, however, does not seem to have 
occurred to either, or, if it did, was not deemed worthy of 
comment. 

A statute of Florida (chapter 3025) provides that when- 
ever in the opinion of five or more registered inhabitants 
of any town or city the boundaries of the town or city are 
of unreasonable or unnecessary extent such persons may 
set forth by petition tu the County Commissioners their 
complaint of such undue extent of area, whereupon the 
commissioners shall notify the Mayor, and appoint a day 
for hearing the statements of both parties, and if upon 
such hearing the commissioners shall be ot opinion that the 
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boundaries of such town or city are extended beyond ne- 
cessary and useful limits, and include an undue amount of 
farming or vacant land, they may prescribe such new 
boundaries for such town or city as may seem to them 
right, and thereafter the boundaries so prescribed shall be 
taken to be the lawful boundaries of said town or city and 
shall limit its corporate authority. The act also author- 
izes the commissioners to enlarge the boundaries on appli- 
cation of the corporate authorities thereof. “The power 
of the County Commissioners,” say this court in city of 
Jacksonville vs. L’Engle, 20 Fla., 351, “as conferred by 
theact * * * was not strictly judicial within the 
prohibition of the Constitution. Like the power to hear 
and determine applications to lay out, or open roads, and dis- 
continue, locate and build bridges, and similar powers and 
duties, they merely exercise such judgment and discretion, 
adopting such measures under the law as to them may seem 
conducive to the public convenience, and public needs. Indeed 
to deny the power of the Legislature to confer such duties 
upon ministerial officers, in the performance of which du- 
ties they merely exercise discreet judgment with reference 
to the convenience and interests of the public, would have 
the effect, to abrogate nearly if not quite all the powers and 
duties usually exercised by County Commissioners in 
conducting the ordinary business of the county.” We feel 
that it is not necessary to do more than ask an application 
of the doctrine, thus so well put by Chief Justice Randall,’ 
to the duties imposed, by the act under review, upon the 
Governor. Separating the power to act from the conclu- 
sive effect of the executive action, it seems in view of the 
above decision unnecessary to extend this opinion upon 
this point. Assuming the doctrine of counsel for the peti- 
tioner to’be correct, what would become of nearly if not 
21 
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quite all the ordinary powers and duties usually exercised 
by the Governor and Comptroller? “ An inquiry by the 
Legislature into the affairs or defaults of a corporation 
with a view to continue or discontinue, is not a judicial act.” 
Crew vs. Babcock, 23 Pick, 334. Why should such inquiry 
if imposed on the Governor be judicial? We do not see 
any difference. 

We, however, do not think it necessary to decide, nor do 
we intend in any wise to commit ourselves either against 
or in favor of the doctrine, that this act, in so far as it pre- 
tends to make the Governor’s decision or proclamation con- 
clusive of the indebtedness of any city or town, is constitu- 
tional. 55 Wis.,197. The provision as to conclusiveness 
may be eliminated and still the remainder of the act will 
stand. It can hardly be contended that the act would not 
have been passed but for the presenee of this provision. 
Cooley Con. Lim., m. p. 178; 55 Wis., 197. 

When the correctness of the Governor’s decision as to 
any city or town being indebted, as contemplated by this 
statute, shall be gainsaid, we will decide upon the con- 
clusiveness of such decision. In so far as the observations 
of counsel as to the absence of directions as to the manner 
or means by which the Governor shall inform himself in 
order to properly ascertain the existence or non-existence 
of such indebtedness, it is presumed that he will exercise 
at least that care which should characterize a Chief Exec- 
utive in all his official acts. It is certainly not contended 
here that he has erred in either his jadgment or methods ; 
and if he has not there is no practical ground for complaint. 
We do not think it was necessary for the statute to present 
the method of his proceeding, nor has any authority to 
such eftect been furnished to or found by us. 

We do not think section 2 delegates to the Governor “the 
power of making and unmaking municipal corporations in 
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the State of Florida.” The statute is itself as positive as 
language can make it in declaring which class of munici- 
pal bodies shall have the form of government it prescribes, 
i and in performing the duties prescribed by section 2 he 
does nothing more than an ordinary executive function re- 
quiring the exercise of judgment. Without section 2 it 
would have been his duty to proceed at once to appoint 
Commissioners under section 5 for corporations at the time 
in the condition contemplated by section 1, and had he in the 
absence of section 2 still transmitted copies of the act to 
said Mayor, and issued proclamations of the kind indicated, 
he would have merely adopted a mode clearly within his 
ordinary power and entirely consistent with the importance 
of the duty and with public interest. Section 2 vests no 
YJ discretion in him as to whether section 1 shall apply to any 
particular town or city; it is his plain duty, however, to 
enforce the act as to all cities as to which it applies, and 
this section prescribes the manner and time of his action 
as to places which, within such time, should be found 
within the act. It gives no power that is not clearly im- 
plied in the remainder of the act. 

We do not mean to admit by what we have said that it 
is “always essential that a legislative act should be a com- 
6leted statute which must, in any event, take effect as a 
law at the time it leaves the hands of the legislative de- 
+ partment. A statute may be conditional and it may be 
made to depend upon a subsequent event.” Cooley C. L., 
117. Congress may make the revival of a law conditional 
upon a fact then contingent, and empower the President 
to declare by his proclamation that such fact has occurred 
and the law revived. Brig Aurora vs. U. 8., 7 Cranch., 
382. A statute repealing a charter at a certain date pro- 
vided that if a company shall make up a deficiency in its 
assets before that date, the charter shall remain in force ; 
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and appointing a special tribunal to determine whether the 
deficiency is made up, is not a delegation of legislative power 
and is valid. Lothrop vs. Hedman, 42 Conn., 583; Guild 
vs. Chicago, 82 IIl., 472. 

VI. The next objection is that the statute is violative of 
section 14, Art. 4, of the Constitution, which provides that: 
“ Each law enacted in the Legislature shall embrace but 
one subject, and matter properly connected therewith, which 
subject shall be briefly expressed in the title.” A careful 
reading of this section shows that it is sufficient that the 
title should express the swhject and that it is not necessary 
for it to set out “ the matter properly connected therewith.” 
It is conténded that the title is not sufficient to cover the 
provision, fourth section, which makes a refusal upon the 
part of officer of the tormer government to deliver property 
to a new or provisional officer, on demand, a felony. It 
seems to us that, independent of all authority, such deliv- 
ery, and the punishment of a refusal, is a matter properly 
connected with the dissolution of a municipal corporation, 
and the institution of a provisional government for the same, 
the subject expressed in the bill and the general object of 
the legislation. Mr. Cooley says: ‘“‘The general purpose 
of these provisiuns is accomplished when a law has but one 
general object which is fairly indicated by its title. To re- 
quire every end and means necessary or convenient for the 
accomplishment of this general object would not only be 
unreasonable but would actually render legislation impos- 
siblee * * * The generality of a title is therefore no ob- 
jection to it, so long as it is not made a cover to legislation 
incongruous in itself, and which by no fair intendment can 
be considered as having a necessary or proper connection.” 
Const. Lim., 144. <A statute entitled “an act to amend an 
act entitled an act to incurporate the Northwestern Univer- 
sity,” prohibited thesale of spirituous liquors within four 
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miles of the University. The Supreme Court of Illinois 
held the title sufficient, and the act valid under assimilar 
constitutional provision. O’Leary vs. County of Cook, 28 
Ill., 534. In Ex-parte Mabry the Court of Appeals of 
Texas held that the title: “An act to levy a tax on the 
privilege of keeping or harboring dogs, and to provide for 
the assessment and collection of the same,” was sufficient 
to cover a provision making and punishing as a misde- 
meanor a failure to pay the tax. 5 ‘Texas, Ct. of App., 93. 
“The act,” says the court, “embraces but one leading sub- 
ject and all its provisions are subsidiary to, and legitimately 
connected with, and tend to effect and enforce the main ob- 
ject embraced in the title of the act.” In Thomasson vs. 
State, 15 Ind., 450, it is held that “though some of the 
sections found in the act may be civil, and others penal in 
their character, yet the act cannot be said to embrace more 
than one subject matter and matters properly connected 
therewith.” See also Harris vs. People, 59 N. Y., 599; 
Gloversville vs. Howell, 70 N. Y., 287; Hunter vs. Burns- 
ville Turnpike Co., 56 Ind., 213; 50 N. Y., 504; 69 N. Y.., 
657. ‘ There has been,” says Mr. Cooley, “a general dis- 
position to construe the constitutional provision liberally, 
rather than to embarrass legislation by a construction 
whose strictness is unnecessary to the accomplishment of 
the beneficial purposes for which it has been adopted.” 
Const. Lim., 146. We think the section has proper con- 
nection with and relation to the subject of the act, and see 
nothing in it contravening the spirit and well known pur- 
poses of the constitutional provision. 

VIL. It is also suggested that the act violates section 17, 
of Article 4, because it regulates the duties and punishment 
of a certain class of officers, that are not applicable to all 
others. This section provides that the Legislature shall 
not pass special or local laws “ regulating the jurisdiction 
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and duties of any class of officers or for the punishment of 
crime or misdemeanor.” The law is general as to the 
whole class, and not special as to any one of the class, and 
it is not local to one city or town, as contradistinguished 
from another in the situation or condition making the 
class. 

VIII. It is claimed that section 5 of the act is in conflict 
with sections 16 and 18 of Art. 6 of the Constitution. 
Section 16 provides: “ The Legislature may establish 
courts for municipal purposes only in incorporated cities 
and towns. All laws for the organization or government 
of municipal courts shall be general in their provisions, and 
be equally applicable to the courts of all incorporated towns 
and cities.” Section 18 is: “ No other courts than those 
herein specified shall be organized in this State.” The 
same court which is established for all other cities and 
towns is made applicable to those which may exist under 
this act. The Mayor or President ot the Council presiles 
in the court of the former, and the President of the Board 
of Commissioners, or President pro tem., in the latter. All| 
the duties of the Mayor under the former system are given 
to the President of the Board in the latter. There is no 
substantial difference whatever in the organization or pow- 
ers of the court in the two cases. A “ Mayor” in one and 
the “ President ” in the other, are officers of the same pow- 
ers. The judicial power under both systems is really in 
the same otticer. The fact that the “ President” is chosen 
by his fellow Commissioners does not violate the above 
provision. The court is nevertheless established by the 
Legislature. The Governor in appointing the Commission- 
ers is presumed to act with a view to the fact that any one 
of them may have to fill the Presidency and periorm its du- 
ties. We do not see anything or any part of the Constitu- 
tion hampering the legislation in the manner suggested. 
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As to section 18 it is only necessary to say that no court 
not municipal in its character is created, and all that is 
done is to make the existing municipal courts applicable to 
the new class of municipalities. 

IX. It is urged also that section 8 of the statute militates 
against section 27, Art. 4, directing that “the Legislature 
shall provide for the election by the people, or appointment 
by the Governor, of all State, county or municipal officers 
not otherwise provided for by the Constitution, and fix by 
law their duties and compensation.” 

This section of the act has been repealed as shown 
by the statement of the case. The objections made 
were to its giving the appointment of the Marshal 
and Clerk and the regulation of their compensation to the 
Board of Commissioners. The repealing act removes the 
appointing power, and the objection falls with it. The 
same objection it is claimed extends to’ section 11, provid- 
ing for the compensation of the “President of the 
Board.” We are perfectly satisfied that this section might 
be eliminated and still the remainder of the act would 
stand. This being so it is unnecessary, if not improper, to 
pass on the question. Itis a fact, however, that legislation, 
since the adoption of Constitution of 1868, (sec. 42, McC. 
Digest,) has left the compensation of municipal officers to 
the legislative power of cities and towns, and such legisla- 
tion has uniformly been and is now acted on. The case at 
bar discloses no practical interest in a further discussion of 
this question. We have carefully considered every point 
made ip the briefs of the counsel for the petitioner, and ap- 
plying the well known rules of law applicable to the ques- 
tion of the constitutionality of a statute, our conclusion is, 
there are no defects in the statute which deleat it as dissolv- 
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ing certain municipalities and instituting a new class of 
municipal governments. 

The writ is dismissed, ‘and the petitioner will be re- 
manded. 











James WasHINeTON, Puarntirr IN Error, vs. Tue State 
oF Fiorrpa, DEFENDANT IN ERROR. 


1. On the trial of a defendant on an indictment found under chapter 
3463, Laws 1883, for breaking and entering a building, to wit : 
A meat house, with intent to steal and carry away property of 
less than the value of twenty dollars, in order to convict there 
must be some evidence to connect the defendant with the break- 
ing and entering. 


2. A court is not bound, upon request of counsel, to instruct the jury 
upon any question which is not properly before them by reason 
of the evidence in the cause. 


8. Where there is no evidence to support the finding of the jury, the 
judgment will be set aside and a new trial ordered. 


Writ of Error to the Cireuit Court for Marion county. 
The facts of the case are stated in the opinion. 

Miller & Spencer for Plaintiff in Error. 

The Attorney-General for Defendant in Error. 


Mr. Justice VANVALKENBURGH delivered the opinion 
of the court: 


At the spring term of the Circuit Court held in and for 
Marion county in 1884, the plaintiff in error, James Wash- 
ington, was indicted under the statute of 1883, chapter 
8463, for breaking and entering a building, to wit: a meat 
house of Lorenzo D. Geiger, with intent to steal and carry 
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away property of less than the value of twenty dollars. 
The allegation is that the breaking was in the night time. 
There is no allegation that any of the property was stolen 
or any larceny committed. This indictment was endorsed 
with the printed words: “A true bill,” signed “ Francis 
E. Harris, Foreman.” Defendant’s counsel moved to quash 
the indictment upon the following grounds: 

1st. The indictment does not allege a burglarious break- 
ing. 

2d. The words, a true bill, are not endorsed upon the 
back of the indictment by the foreman of the grand jury, 
in writing. 

3d. That the foreman of the grand jury does not sign 
his name as foreman of the grand jury, but said bill is sim- 
ply endorsed : “ F. E. Harris, Foreman.” 

This motion to quash was properly overruled by the 
court. See Tilly vs. The State, decided at this term of the 
court, 21 Fla. 

The defendant was tried and found guilty. Counsel for 
defendant then moves in “arrest of judgment, and for a 
new trial.” The grounds alleged are as follows: 

“ Because the verdict of the jury was contrary to the 
evidence, the weight of evidence, and without any evidence 
to support it,” and second: “because the indictment is so 
vague, uncertain and defective that the motion ore tenus to 
quash the same should have been granted, and the defend- 
ant now shows to the court such defects in the indict- 
ment in order that judgment may be arrested, viz: that 
such indictment does not allege, ‘a burglarious breaking 
and entering’; that the words, a true bill are not endorsed 
upon the back of the said indictment by the foreman of the 
grand jury, in writing; that the foreman of the grand jury 
does not sign his name as foreman of the grand jury, but 
said bill is simply endorsed, ‘ F. E. Harris, Foreman.’ ” 
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This motion was overruled and exception taken. 

The defendant’s counsel asked the court to charge the 
jury as follows: 

Ist. That the mere possession of the stolen goods unac- 
companied with other suspicious circumstances, is not evi- 
dence sufficient to convict of breaking and entering a 
building. 

2d. Possession of stolen goods may be evidence of lar- 
ceny, but not of breaking and entering a building, which is 
the gist of this case. 

3d. The jury must give the defendant the benefit of any 
reasonable doubt derived from the evidence. 

The court refused to give the first and second above men- 
tioned requested charges, and gave the one numbered 
three. 

The assignments of error cover substantially the points 
made above by the counsel for the defendant. 

The proof on the trial of the cause shows no breaking 
or entering a building of any kind with intent, &. The 
evidence ot L. D. Geiger, as appears in the record, recites 
“that on the 13th day of January last, my meat house 
was broken into in the night time; it was locked with a 
padlock, the staple was broken and the meat gone—sides 
and shoulders; I got a search warrant and searched the 
house of the prisoner on the 15th day of January ; found 
nothing there; we then went to a new house about a mile 
distant, into which prisoner was moving; this was a house 
into which prisoner was moving, about two and a half 
miles from mine. Mr. Carter, the constable, searched about 
the house but found nothing there, but in a hammock, 
about 75 or 100 yards from the house, he found four sides 
of meat hid in a hollow stump. The stump was in sight 
of the new house. The meat would weigh about 25 
pounds to the piece; was worth about fifteen cents per 
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pound. The meat was my meat. The prisoner and Alex- 
ander, about a week before my meat house was broken 
open, helped me to kill hogs which made this meat, also 
helped me pack it away, and was entirely familiar with 
the location of the meat house and my premises.” 

Mr. Carter testified: “I acted as constable to search the 
houses of Washington and Alexander; I found the meat 
in a stump just seventy-seven steps from a new house the 
prisoner was building and into which he was moving that 
day. This stump in which [ found the four pieces of meat 
was on the path leading from prisoner’s new house to the 
pond where he got water, and in full view of the house. 
The prisoner said he had been working there on the pre- 
vious Saturday. I saw tracks leading from the new house 
by the stump to the pond. He, Washington, did not live 
there but was moving into the new house that day. He 
resided about a mile from there. After finding the meat 
[ arrested him on the road with his cart hauling plunder 
to the new house. He did not claim the meat; said it was 
not his; that he had no meat on his premises, I searched 
Alexander’s house, found no meat there. Alexander lived 
between the place where the meat was found and the house 
occupied by the defendant and about three-quarters of a 
mile away ; saw no peculiarity about the meat; it was such 
meat as is generally raised and cured in that neighborhood. 
Mr. Geiger identified the meat as his.” 

This is all the evidence upon the part of the State, and 
yet the jury found the prisoner guilty of feloniously and 
wiltully breaking and entering a building, to wit: a meat 
house of Lorenzo D. Geiger with intent the goods, chattels 
and property in. the said building then and there being of 
less than the value of twenty dollars to steal and carry 
away. There is no evidence tending to show any breaking 
or entering or stealing (which last is not charged in the in- 
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dictment) done by the prisoner, or of his being in possession 
or having the control of any property which was in the 
building, when so broken and entered. So far as the proof 
is concerned the neighbors who lived in the same vicinity 
might with equal propriety have been indicted and con- 
victed. Nor is thisall the evidence. The defendant called 
upon Mollie Alexander, who testified in his behalf as fol- 
lows: 

“T remember the night Mr. Geiger’s meat is said to have 
been stolen. It was on the second Sunday night in Janu- 
ary. I remember it because I heard of it on the next day 
when Washington was arrested. I know where Washing- 
ton was that night; he and his wife were at my house, his 
wife went to church and he remained at my house. Wash- 
ington slept at my house that night; he went to bed about 
twelve o’clock and did not get up next morning until after 
sunrise ; I had to wake him up. He went to bed before I 
did, about seven o’clock. His wife returned from church 
about 12 o’clock. I got up and opened the door for her. 
Washington got up also. We built up a large fire and sat 
up for an hour or more. Washington did not leave the 
house that night that I know of. The house had but the 
one room. I don’t think he could have left the house with- 
out my knowing it.” 

The defendant then was sworn and made his statement 
as follows: “I did not break or enter the house of Mr. 
Geiger or take his meat. On that night I was at the 
house. I stayed there all night, didn’t even go to church. 
I am not a man who runs about after night. I didn’t hide 
the meat in the woods and know nothing at all about it.” 

No possession of the alleged stolen property was proven 
in the defendant, and therefore the court did not err in re- 
fusing to charge upon that point. 

A new trial should have been granted on the first ground 
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mentioned in his motion for the same “ beeause the verdict 
of the jury was contrary to the evidence, the weight of evi- 
dence and without any evidence to support it.” 

Judgment reversed and new trial ordered. 











Joun C. Ley anp J. R. ZeTROVER, ADMINISTRATORS OF H. 
E. ParpDEE, APPELLANTS, vs. WM. Epwarps, APPELLEE. 


1. Ina suit in equity against the representative of a deceased person 
the complainant therein is not a competent witness in said suit 
to testify as to any transaction or communication occurring be- 
tween himself and said deceased person. 


y) 2. When a plaintiff in a judgment against B. makes a verbal agreement 
with C. that said judgment shall be a lien on land then sold by 
B. to C., such agreement neither adds to nor detracts from the 
legal force of the judgment, and when such judgment is subse- 
quently decided by the court in which it was entered, to be of no 
legal or binding force, because it had been paid by C. and its 
lien discharged thereby, such verbal agreement is not effective as 
a lien on the land sold by B. to C. 


Appeal from the Circuit Court for Alachua county. 
The facts of the case are stated in the opinion. 
W. W. Hampton and S. Y. Finley for Appellants. 
. J. H. Goss for Appellee. 
Tue Curer-Justice delivered the opinion of the court: 


It appears in this case that the appellee, Wm. Edwards, 
recovered a judgment in the Circuit Court of Alachua 
county against John C. Ley on the 3d of May, A. D. 1875, 
for $1,071.08 upon which no execution has been issued. It 
appears also that said Ley was seised in fee of a lot of land 
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in the town of Micanopy, in said county. That afterwards, 
on the 26th day of November, 1876, said Ley conveyed said 
land by deed to one Pardee, since deceased, and upon whose 
estate letters of administration were granted J. R. Zetrouer, 
one of the appellants. That on December Ist, 1876, Ed- 
wards gave to Ley a receipt acknowledging payment of all 
demands up to date. That on January Ist, 1877, the said 
Pardee executed to Edwards two promissory notes for $350 
each, which were given for the purchase money of the lot 
of land conveyed by Ley to Pardee on the 26th of Novem- 
ber previous. 

That at the time of giving the notes Pardee offered to 
give Edwards a mortgage on the lot of land which Ed- 
wards declined, saying that he preferred to rely on the lien 
of his judgment against Ley. That after the lapse of three 
years from the rendition of said judgment against Ley, 
Edwards sued out a scire facias in the Circuit Court of 
Alachua county to revive his judgment, to which Ley 
pleaded that said judgment had been paid. The issue of 
payment vel non was submitted to a jury who rendered a 
verdict for defendant therein, Ley, and judgment was en- 
tered in accordance therewith. 

The complainant, Edwards, filed his bill in equity, alleg- 
ing therein a verbal agreement between himself, Ley and 
Pardee, that the lien of Edward’s judgment against Ley 
was to be continued in force as a security to Edwards for 
the two notes of Pardee for the purchase money of the lot 
of land, and praying that said lot of land should be sold 
under said judgment and the proceeds of sale be applied to 
the payment thereof. The decree of the court below was 
in accordance with the prayer of the bill. 

The complainant relies tor relief onan alleged verbal agree- 
ment between himself and Ley and Pardee, the deceased, 
which was to the effect that the judgment of the com- 
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plainant against Ley was to be in force against the lot of 
land sold by Ley to Pardee. In considering the testimony 
in this case the evidence of complainant, Edwards, must 
be excluded for the reason that he was incompetent to tes- 
tify in this cause, the transaction having occurred between 
himself and the deceased Pardee, and the present suit be- 
ing by him against Pardee’s representatives. McClellan’s 
Digest, sec. 24, p. 518; Tunno and Jessup & Co. vs. Roberts, 
16 Fla., 738; Belote vs. O’Brien, Administrator, 20 Fla., 
126. Laying aside the evidence of Edwards, the remain- 
ing testimony is not sufficient to satisfy us that Pardee 
consented to the agreement. Weare also of the opinion that 
if such an agreement had been established by the testimony 
that it was entirely nugatory. It was in effect an attempt 
to create a lien on the lot of land by a verbal agreement 
that a judgment should have that effect. A lien of a judg- 
ment is given by law and must depend for vitality on its 
own inherent force. No mere verbal agreement could add 
anything to its efficacy or make it valid as a security apart 
from the effect given it by law. But the evidence shows 
that in the very court where it was rendered, when com- 
plainant attempted to revive it, the court refused to grant 
an execution on it on the direct ground that it had been 
paid. It had completed its mission and was no longer of 
any legal force or efficacy whatever, and*could not be vital- 
ized by a verbal agreement. 

This view of the case makes it unnecessary to decide the 
other points raised by counsel. 

The decree of the Circuit Court is reversed, and a decree 
here rendered ordering that the bill be dismissed but with- 
out prejudice to complainant’s rights either in law or equity 
against the parties interested. 
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Joun P. RicHarpson, APPELLANT, vs. C. W. Smita & 
Co., APPELLEES. 


1. An unincorporated company or partnership cannot sue in its com- 
pany or firm name, but must sue in the name of the individuals 
composing it. 

2. When a claim to property levied upon under a writ of attachment 
is interposed under the statute, by an unincorporated company 
or firm, the affidavit of ownership should state the names of the 
individuals composing such company or firm. If the affidavit 
merely states the firm name in alleging the ownership, or states 
the name of only one or more of the persons composing the firm, 
and shows moreover that there are other members, or is another 
member, of the firm, but does not give the names or name of 
such other members or member, it is insufficient, and the claim 
proceeding should be dismissed on motion of the plaintiff in at- 
tachment. 


Appeal from the Circuit Court for Hamilton county. 


- This is a claim to property by C. W. Smith & Cu., made 
under section 20, chapter 7, and section 22, chapter 102, 
McClellan’s Digest. The property is alleged to have been 
attached as belonging to Wm. H. Simpson, by the sheriff, 
at the suit of John P. Richardson. The affidavit of claim 
is as follows: 

“Strate or FLoripa, 

Hamilton County. 

“ Before me personally came C. W. Smith, one of the 
firm of C. W. Smith & Co., who being duly sworn, says 
the following property, to wit: the stock of goods in what 
is known as the Claridy House, in the town of Jasper, in 
said county, attached by Sam. Altman, sheriff of said 
county, by virtue of of attachment in favor of John’ 
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P. Richardson against W. H. Simpson, belongs to them, 
said deponents. 
“C. W. Smita. 

“Sworn to and subscribed before me this September 18, 
1884. 

“D. B. Jounson, 
“ Justice of Peace.” 

The “claim bond,” bearing date as above, after stating 
the above county and State, proceeds: “ Know all, &., * 
* * that we, C. W. Smith and N. M. Smith, doing bus- 
iness under the firm name of C. W. Smith & Co., E. ©. 
Horne, J. H. Ancrum, are held and firmly bound unto 
John P. Richardson in the sum of $310. * * * The 
condition is such that, whereas Sam. Altman, sheriff in 
and for said county, has attached the following property,” 
describing it as in the affidavit, “ by virtue of attachment in 
favor of John P. Richardson against Wm. H. Simpson, and 
the above bounden C. W. Smith & Co., having interposed a 
claim to said property,” and concludes with the condition 
prescribed by the statute. The bond is signed “C. W. 
Smith & Co,” “E, C. Horne,” “J. H. Ancrum,” and there 
is a [SEAL.] after each signature. 

The sheriff returned the affidavit and bond, with the 
writ of attachment mentioned, to the clerk’s office. The 
attachment was issued the day the affidavit and bond are 
dated. The levy endorsed on the writ of attachment de- 
scribes the property levied on specifically, ‘‘ 2 barrels of 
flour, etc., etc. * * * jewelry, dress goods, flannel, 
crockery, hats, ete.,etc., * * * levied on as the property 
belonging to William H. Simpson.” 

At the fall term, 1884, Richardson moved to Giomiae the 
claim on the following grounds: 

22 © 
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Ist. The affidavit fails to describe or sufficiently iden- 
tify the property claimed. 

2d. The aflidavit fails to give the namesof the firm of 
which he claims to be a member, and in whose right the 
claim is interposed. 

3d. The affidavit fails to give the value of the property 
claimed. 

4th. The bond is not for double the value of the prop- 
erty. 

5th. The bond is signed by the firm name only, of “ C. 
W. Smith & Co.” 

The court overruled the motion. 

There was trial and final judgment in favor of the claim- 
ants, the jury having found that the property belonged to 
them. 


B. B. Blackwell for Appellant. 
D. B. Johnson for Appellees. 


Mr. Justice Raney delivered the opinion of the 
court : 


Section 22 of chapter 102 of McClellan’s Digest provides 
that when any sheriff shall levy an execution on goods and 
chattels claimed by any other person than the defendant, 
such person may make oath that the property belongs to 
him, and it shall be the duty of the officer to postpone any 
further proceeding under the Jevy until the right of prop- 
erty shall have been tried. It also provides that the claim- 
ant shall give “ bond with security.” Section 23 provides 
for the return of the execution to the next term of the court 
and for the trial of the right of property. Section 20 of 
chapter 7 provides for similar proceedings in cases of an 
attachment. 
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We think the claim in this case should have been dis- 
missed on the second ground of: the appellant’s motion. 
The affidavit is the basis of the claim proceeding (Smoot 
vs. Strauss, 21 Fla.,) and should show with certainty who 
the claimants are. 

Assuming that the word “them” in the affidavit refers 
to“ C. W. Smith & Co.,” there is no question but that the 
affidavit either does not show what person or persons con- 
stitute such “ firm,” or it shows that C. W. Smith is but 
one of the persons constituting it, and, that being but one, 
there is another or are others whose name or names are not 
shown by it. Admitting, then, th» recital in the affidavit 
shows, for the purposes of the proceeding, that C. W. Smith 
is “one of the firm of C. W. Smith & Company,” then it 
also shows that he is only one and that there is necessarily 
another or others. Without giving the recital this effect 
we are without information from the affidavit as to the 
name of any person who isa member of such firm. Either 
horn of the dilemma is fatal to the proceeding. The own- 
ership should be shown by affidavit. No other or less sol- 
emn evidence of it is authorized as a basis of the proceed- 
ing. The showing should be of the names of all the claim- 
ants, and not merely of one of several. We cannot do 
away by construction with the requirements of the statute. 
There is no pretense that “C. W. Smith & Company ” are 
an incorporated company. In City of Jacksonville vs. 
Aitna Steam Fire E. Co., 20 Fla., 100, it was held that 
““where the declaration sets up a cause of action enuring 
jointly to several parties, and it appears from its face that 
only some of the joint contractors are plaintiffs, (no death 
or other fact showing survivorship of the right of action in 
the plaintiffs being set up,) it is a demurrable defect, and a 
demurrer of plaintiffs to defendant’s pleas in bar should be 
overruled, whether defendant’s pleas set up a good defence 
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or not.” The declaration in the case cited alleged the plain- 


tiffs to be Charles R. Bisbee and twenty-one others whose 


names are given, “and others,” associated together under the 
name of “the Aitna Steam Fire Engine Company for the 
purpose of carrying on and conducting the business of ex- 
tinguishing fires in the city of Jacksonville and vicinity.” 
See also Montgomery vs. Knox, 20 Fla., 372. Upon the 
theory that the recital is to be taken as showing that C. W. 
Smith is one of the firm, the case just quoted from shows 
the insufficiency of the affidavit. See also 3 BIf., 322. 

It is well established that an unincorporated company 
must sue in the names of the individuals composing it, and 
not in their firm name. 

In Hays et al. vs. Lanier e al., 3 Blackford, 322, it is 
said: “There is no principle more certainly and satisfac- 
torily settled than in all actions the writ and declaration 
must both set forth, accurately, the christian and surname 
of each plaintiff and each defendant, unless the party is a 
corporation, known to the law by an artificial name, and is 
authorized to sue and be sued in such corporate name. 
This rule of law and practice is sustained by reason, justice 
and the highest authorities.” In this case it appears that 
a statute of Arkansas provided that in actions at law for 
the recovery of specific sums of money upon bills or prom- 
issory notes it should not be necessary to file a formal de- 
claration, but that on the filing of the note process should 
issue. Process issued in the plaintiffs’ firm name of 
“Stapp, Lanier & Co.,” defendants appeared and moved to 
quash. The Supreme Court quashed the writ. 

In Tomlinson vs. Burke & Clarke, 5 Halsted, 295, the 
judgment was against Tomlinson, in favor of Burke & 
Clarke, plaintiffs. All the proceedings in the cause were 


-in the name of “ Burke & Clarke.” It was moved to re- 


verse the judgment because the christian names of the indi- 
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viduals composing the firm of Burke & Clarke were not set 
forth either in thestatement of demand or the transcript. The 
Chief-Justice delivering the opinion said: “ The reason as- 
signed for the reversal is sufficient. There are several de- 
cisions in point. Let the judgment be reversed.” In See- 
ley vs. O. Schenck and Denise, 1 Pennington, 55, the ac- 
tion, as well as the judgment, was in the name of O. 
Schenck and Denise. “Men associating themselves to- 
gether for trade and commerce and other lawful purposes,” 
says the opinion, “it is true may assume a name under 
which they may carry on their business, and be known as 
merchants, &c., and this for the public convenience, because 
it would be very troublesome, to say the least, to insert the 
name of a whole company in every entry in books, in bills, 
and in other mercantile negotiations. But by this assumed 
name they cannot appear in a court of justice. They can 
neither sue or be sued by it. This is a privilege appertain- 
ing to corporate bodies only. A contrary doctrine would 
carry with it a power to any number of individuals to as- 
sociate themselves together under an assumed name, and ac- 
quiremany if notall the privileges of bodiescorporate created 
by law. This is contrary to the policy of our civil institu- 
tions. To sue and be sued in their corporate names is one 
of the great privileges always granted to corporate bodies. 
It can only be authorized by the supreme power of the 
State.” See also Hall vs. Smith, 2 Penn., 539, and 3d 
Caine’s Reports,170. If it be the recital is not to be taken 
as showing that C. W. Smith is a member of the firm, 
then, from the latter authorities, it is plain that the affida- 
vit is entirely deficient. 

The fact that the bond states, in effect, that N. M. Smith 
is the other party, does not cure the defect in the affidavit. 
The affidavit must state who are the owners seeking to ar- 
rest the proceedings. Such is the requirement of the stat- 
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ute. The court cannot substitute a feature of the bond to 
supply a deficiency in the affidavit, which is the very basis 
of the proceeding, and no less essential than the bond. 

Whether or not such a defect can be cured by waiver, it 
is not necessary to discuss here, in view of the motion to 
dismiss. We cannot avoid a decision of this question, 
however much we would like to. 

We express no opinion on the other points of the mo- 
tion as this primary defect is fatal to the case. 

The judgment is reversed, and the case remanded with 
directions to dismiss the claim proceedings. 








Mary J. Rosrnson, PLarntirF In Error, vs. J. Hem- 
STREET, DEFENDANT IN ERROR. 


1. A judgment of a referee does not stand confirmed and become the 
judgment of the Court in which the cause was pending at the 
time of the reference until the lapse of ten days from the service 
of notice by said referee of the fact of the filing of his findings 
and judgment upon the respective parties to said judgment. 

2. A., stockholder of an incorporated company, or joint stock association, 
agrees with B., an employee of said company, toallow B. for ser- 
vices ‘‘twelve and fifty one-hundredth dollars a week, to be 
drawn from the funds of the company.’’ By such an agreement. 
A. does not become prima facie liable to pay said sum to B. 


Writ of Error to the Circuit Court for Duval county. 
The facts of the case are stated in the opinion. 

M. C. Jordan for Plaintiff in Error. 

Randall, Walkers ¢ Foster for Defendant in Error. 


Tue Cuter-Justice delivered the opinion of the court: 


Suit was commenced in the Circuit Court of Duval 
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county by the defendant in error against the plaintiff in 
error, for the recovery of money advanced to “ Gould & 
Company,” which defendant in error alleges that the plain- 
tiff in error agreed to pay, and for one hundred and eighty- 
eight and fifty-nine one-hundreths dollars, claimed to be due 
defendant in error for wages for himself and a minor son. 
There were some other items in the account which it is not 
necessary to notice here. The case was referred toa referee 
who found that the defendant was indebted to the plaintiff 
in the sum of four hundred and seventy-four and ten one- 
hundredths dollars. This finding was confirmed by the Cir- 
cuit Court trom which finding the plaintiff in error took 
her writ of error to this court. 

The eighth assignment of errors is that the referee erred 
in not giving notice to the defendant or her attorney of the 
filing of his finding and judgment as required by law. It is 
asserted by the plaintiff in error and not denied that no 
notice was given by the referee to the defendant, her agent 
or attorney, of the fact that the reteree had filed his find- 
ings and judgment in the office of the Clerk of the Circuit 
Court of Duval county. The record does not show that 
such a notice was served on the defendant. 

The only allusion to such notice in the record, is as fol- 
lows: “ The referee appointed in the above cause, to wit: 
D. U. Fletcher, Esq., having on the 26th day of April, A. 
D. 1884, filed his findings and judgment therein and notice 
of the same having been duly entered.” 

The entering of a notice cannot be claimed to be equiva- 
lent to a service of it on the parties entitled to it; the re- 
quirements of the statute are plain. Upon the filing of 
his findings and judgment the referee must give notice to 
the respective parties in writing ; if there shall not bea mo- 
tion for a new trial, rehearing, arrest of judgment or refor- 
mation or alteration of the judgment or decree filed in ten 
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days, the judgment shall stand confirmed as the judgment 
of the court, for execution or enforcement. The Circuit 
Court has no power by the statute to confirm the judgment 
of the referee until ten days after such notice has been 
served on the party against whom judgment was given. 
The finding and judgment remain in abeyance until the 
lapse of ten days from the time of serving the notice. 

To confirm the findings and judgment without such no- 
tice is to deprive a party of his legal right to object to 
said findings in any of the ways mentioned in the statute. 
It is claimed by counsel for the appellant, that the only ef- 
fect of not giving the notice is that plaintiff shall not have 
an execution on his judgment, and that it is not too late 
for the defendant to apply for a new trial. We do not so con- 
strue the statute. 

The finding of the referee cannot stand confirmed as the 
judgment of the Circuit Court until ten days have elapsed 
after said notice is made in writing and served, and the 
party dissatisfied with the findings and judgment fails to 
make any of the motions he is entitled to make. 

As the case must go back for a new trial it is not im- 
proper that we should express our views on the questions 
‘raised in the record, and the solution of which are neces- 
sary to a trial of the cause. 

The defendant in the court below objected to the intro- 
duction of Exhibits “ A,” “ B,” “ C,” on the ground of “ir- 
relevancy and immateriality.” All these papers were exe- 
cuted on the same day, and are parts of one and the same 
transaction. They were pertinent to the issue and were 
properly admitted in evidence. 

Exhibit A purports to be a bill of sale by James Gould, 
Francis J. Gould and John B. Hemstreet to Mary J. Rob- 
inson of all their interest as stockholders in a stock com- 
pany in Duval county for thesum of four hundred dollars, 
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and to be subject to the debts and liabilities of said com- 
pany. 

Exhibit B is a paper wherein the said Mary J. Robin- 
son, in consideration of the transfer to her of the property 
described in Exhibit A,agrees to pay certain debts and lia- 
bilities of said company to the parties to whom they were 
due as set forth in aschedule attached. In the schedule is 
found this item: “ John B. Hemstreet, $207.25-100.” 

Exhibit C is an agreement by Mary J. Robinson that 
the business of the firm of Gould & Co. shall be con- 
dueted by said John B. Hemstreet and Francis J. Gould 
for a certain weekly stipend to be drawn from the funds of 
the saidcompany. It will be seen trom the tenor and pur- 
port of these papers that they lay at the very base of plain- 
tiff’s case, and all of them making but one transaction they 
were all properly in evidence. The first item in the plain- 
tiffs account was $200, cash advanced the company Feb. 
17th, 1880. This was prior to the sale of stock to the 
plaintiff in error, and if this item represents the same in- 
debtedness mentioned in schedule “ A” of $207 25-100, 
with a change in amount properly accounted for, then - it 
was what the defendant agreed to become liable for and 
promised to pay by Exhibits A and B of 31st. December, 
A. D. 1880, and the finding of the referee, was right. With 
regard to the other two items for labor of defendant in er- 
ror and his son we can find nothing in the record to justify 
the findings and judgment of the referee, as the pleadings 
and proof are not very distinct. What we say on this point 
is on the hypothesis that “ Gould & Company” was a joint 
stock company, and it would seem that Hemstreet by state- 
ments in the bill of sale would be estopped from denying 
it. If then it is a fact that said company is a joint stock 
company, or if itis a fact that said Hemstreet has estopped 
himself from denying it, which we do not decide here, the 
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wages due to Hemstreet for his own work and the work of 
his son, was a debt due by said joint stock company to said 
Hemstreet, and not by Mrs. Robinson. She could only 
make herself liable primarily to pay such a debt by a com- 
petent legal promise. There is no evidence in the record 
that she ever made such a promise. The agreement is that 
Hemstreet was to have twelve dollars and fifty one-hun- 
dredths per week, but he was to draw it from the funds of 
' the company.. There is no evidence that she authorized 
the employment of the son, or ever agreed to pay him, or 
to allow him to draw his pay from the funds of the com- 
pany. 

These objections may possibly be removed on another 
trial of the cause. As to the letter of F. J. Gould to Hem- 
street, we do not see its materiality to the issues involved. 

Judgment reversed and cause remanded. 








A. B. Sancuez, APPELLANT, vs. Jutia C. SancneEz, Ap- 


PELLEE. ' 


1. Alimony is defined, in its legal sense, to be that proportion of the 
husband’s estate which is judicially allowed and allotted toa 
wife for her sustenance and livelihood during the period of their 
separation. Where a prima facie cause of action, or defence in 
divorce, appears, upon proper application the court will ordinarily 
grant such alimony and money for the expenses of the suit, not 
as of strict right in the wife, but as of sound judicial discre- 
tion. 

2. In proceedings taken by the wife in an action by the husband for 
alimony and suit money, the husband should have due notice of 
the time and place of such application to the court, and an op- 
portunity to oppose, and the record should show that such was 
the case. 


3. The record affirmatively shows, that while the proceedings for such 
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order of allowance were taken before the Judge of the Fourth 
Circuit, who is alleged to have appointed a master, the cause be- 
ing pending in the Fifth Circuit, it nowhere appears how, when, 
or by what means the Judge of the Fourth Circuit obtained ju- 
risdiction. Nor does the name of such master appear in the re- 
cord ; Held, That the record should affirmatively show that the 
jurisdiction of the Judge of the Fourth Circuit was acquired in 
compliance with Chapter 373, Laws 1851. 


4. An order for alimony and suit money made on the application of the 
wife, where it does not appear by the record that the husband 
was duly notified of the motion, and had an opportunity of op- 
posing, will be set aside. 


5. All subsequent proceedings in such case, based upon such order so 
illegally made, as an order for an attachment as for contempt in 
not complying therewith, are void and of no effect. 


Appeal from the Circuit Court for Levy county. 
The facts of the case are stated in the opinion. 
Taylor ¢ Sanchez for Appellant. 


Mr. JustickE VANVALKENBURGH delivered the opinion 
of the court : 


In May, 1882, the appellant, A. B. Sanchez, filed his bill 
in chancery, in the county of Levy, praying for a decree 
declaring the marriage between himself, and the appellee, 
Julia C. Sanchez, dissolved, He charges that she, “ in vio- 
lation of her marriage vows has habitually indulged in a 
violent and ungovernable temper, so much so as to render 
the life of your orator intolerable and unbearable,” &c. 
The appellee filed her demurrer, as well as a petition for 
alimony, and by which she prays that the complainant be 
required to pay a reasonable sum of money for her support 
and to pay her counsel fees and the expense of her defence. 
Affidavits supporting the allegations in the petition were 
filed, and the court, at chambers, on the 20th day of Jan- 
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uary, 1883, made an order as follows: “ At Chambers, 
Gainesville, Alachua county, Florida. The above petition 
coming on to be heard, upon the reading and considering 
the same, and schedule and affidavits and testimony there- 
with submitted to the court, the petition is granted ; and 
it is ordered by the court, the complainant and respondent, 
A. B. Sanchez, pay to the said petitioner the sum of five 
dollars per month for support, commencing the first of May, 
A. D. 1882, to the present time, and five dollars for each 
consecutive month until the further order of this court ; 
and it is further ordered that respondent, A. B. Sanchez, 
do pay the petitioner or her duly authorized agent or attorney 
the sum of seventy-five dollars as attorney’s fees, costs and 
disbursements for her defence in said cause pending in said 
court, and that the same be paid within twenty days from 
the date of this order.” 

On the 15th day of May, 1883, the Judge made the fol- 
lowing order: “ At Chambers, May 15th, 1883. It being 
made to appear to us that the foregoing order has not been 
complied with, it is hereby ordered that the said A. B. 
Sanchez be attached, and that a writ of attachment for a 
contempt of the court in not complying with said order, be 
issued against the said Sanchez, and that he be held in cus- 
tody till the said order is complied with, or until the fur- 
ther order of this court.” 

Subsequently, and on the 24th day ot May, 1883, the com- 
plainant, A. B. Sanchez, by his solicitors, moved the court to 
set aside and vacate the last mentioned order, authorizing 
the attachment and arrest of his person, and for his dis- 
charge from such arrest upon the following grounds : 

Ist. Because said order is in the nature of a rule abso- 
lute, as for a contempt of court, and was granted without 
notice to the said A. B. Sanchez, or to his attorneys, and 
without any opportunity being afforded to him to show 
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cause for his non-compliance with the previous order for 
the non-performance of which his person has been at- 
tached. 

2d. Because the said A. B. Sanchez has been arrested 
and deprived of his liberty virtually for debt, and for the 
non-payment of a decree and judgment against him for 
money only. 

3d. Because the decree or order of the Hon. Enoch J. 
Vann in said cause for the non-perfourmance of which the 
_said A. B. Sanchez has been arrested and held in custody, 
did not specify any particular or definite time in which 
said moneys therein adjudged to be paid, should be paid. 

4th. And for divers other good causes to be shown to. 
the court. 

On the same day the court made the following order: 

“At Chambers, May 24, 1883. The court having heard 
arguments of counsel of both parties in the suit on the fore- 
going motion and considered the same, and the affidavits. 
filed in support and in opposition to the same, it is ordered 
that the said motion be refused.” 

From this judgment of the court the complainant brings: 
his appeal, and assigns errors as follows: 

Ist. Because the decree of the court below is contrary to. 
law and the rules of practice in a court of equity. 

21. Because the final decree in said cause is contrary to. 
the evidence and the weight of evidence in said cause. 

81. Because the order of attachment and arrest granted 
on January 20, 1883, was in violation of the Constitution 
and laws of the State ot Florida. 

By the laws ot this State divorces a vinculo matrimoni+ 
may be adjudged among other causes for extreme cruelty 
in either party, or for the habitual indulgence of violent and 
ungevernable temper. Such is the allegation in this bill 
filed by the husband aginst the wife. The wife answers, 
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and then by petition prays that the complainant be directed 
to pay a reasonable sum of money for her support, and also 
to pay her counsel fees, and the expense of her defence. 
Alimony, in its legal sense, “is defined to be that portion 
of the husband’s estate which is judicially allowed and al- 
lotted to a wife, for her sustenance and livelihood during 
the period of their separation.” Rogers vs. Vines, 6 Ire- 
dell, 293. 

Upon a prima facie cause of action or defence appearing, 
the court will ordinarily grant such alimony, and money 
for the expenses of the suit, not as of strict right in the wife 
but as of sound judicial discretion. 

In this case, however, the question is not as to the right 
of the wife to temporary alimony and suit money, but as 
to the question of the manner in which it was granted, and 
the mode taken by the court for its collection. The coun- 
sel for the complainant insists that the application for this 
alimony and suit money was entirely ex parte, was sup- 
ported by an alleged inventory of the complainant’s effects, 
real and personal, with an ex parte procured valuation, and 
also by some ex parte affidavits. That the complainant was 
not afforded any opportunity for answering or rebutting 
such application, but that on the 20th of January, 1883, the 
court rendered the decree as follows: “ The above petition 
coming on to be heard, upon the reading and considering 
the same and schedules and affidavits and testimony there- 
with submitted to the court, the petition is granted, and it 
is ordered by the court, the complainant and respondent, 
A. B. Sanchez, pay to the said petitioner the sum of five 
dollars per month for support, commencing the first of May, 
A. D. 1882, to the present time, and five dollars for each 
consecutive month until the further order of this court; 
and it is further ordered that respondent, A. B. Sanchez, 
do pay to petitioner, or her duly authorized agent or attor- 
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ney, the sum of seventy-five dollars as attorney’s fees, costs 
and disbursements for her defence in said cause pending in 
said court, and that the same be paid in twenty days from 
the date of this order.” 

The petition for alimony, together with a schedule of 
complainant’s property amounting to $1,530, properly 
sworn to by the respondent, was filed in the clerk’s office 
on the 2d day of May, 1882, together with an affidavit of 
one 8. Sheffield, proving the fact that the complainant 
owned a homestead of the value of $800 or $1,000, four 
horses of the value of some three hundred and fifty or four 
hundred dollars, and other personal property of the value 
of one or two hundred dollars; and further that the de- 
fendant was entirely destitute and without means of sup- 
port or tomake defence. The appearance of the defendant 
by her solicitor was entered on the 24th dayof April, 1882, 
and the answer was filed on the 5th day of June same year. 
On the 3d day of July the complainant filed an answer to 
the petition for alimony and suit costs. 

In the record next following the foregoing papers is an 
entry as follows: 


“In the Matter of Julia C. Sanchez vs. A. B. Sanchez.— 
Petition for Suit Money and Support pendente lite. 

“ Under and by virtue of an order from the Hon. James 
M. Baker, Judge of the Fourth Circuit, appointing me a 
Master to take testimony in, the above styled cause, a hear- 
ing was begun and had ‘this 18th day of November, 
1882, the following witness was produced and sworn and 
testified as follows :” 

Then follows, written out, what purports to be the affida- 
vits of Julia C. Sanchez, S. Sheffield, Jacob Dupree, T. 
Tillis and J. R. Sheffield. The jurats in neither of these pa- 
pers are signed by any officer authorized to take affidavits; 
nor is the report of the Master signed by any one. The 
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papers were simply endorsed: “Filed in open court this 
24th day of May, 1883, Thos. F. King, Judge.” It no- 
where appears in the record who was appointed Master by 
Hon. James M. Baker, Judge of the Fourth Circuit, nor 
how, or when, or by what means he obtained jurisdiction 
of a suit pending in the Fifth Circuit. Chapter 373, Laws 
1851, provides for what reasons a Judge of one Circuit may 
perform the duties in another Circuit, and the record 
should affirmatively show that the jurisdiction was ac- 
quired in compliance with the provisions of the statute. 
It was on the “ reading and considering ” this testimony so 
introduced, which affidavits were not sworn to, together 
with the petition, schedule, affidavits and testimony, that 
the order of the 20th day of January granting alimony and 
suit money was made. There also seems to have been no 
appearance upon the part of A. B, Sanchez on either taking 
the evidence, or on the argument of the motion, and the 
record nowhere shows that he had notice of the appoint- 
ment of any Master, the taking of testimony, or the order 
so made by the court. Weare of the opinion that notice 
should have been given to Sanchez, not only of the appoint- 
ment of the Master, but of the time of the taking of the tes- 
timony before him, and also of the motion for alimony, and 
that these facts should appear in the record. The first or- 
der, therefore, being erroneous, the second issued on the 
15th day of May, directing that a “ writ of attachment for 
a contempt of the court in no? complying with said order, 
be issued against the said Sanchez and that he be held in 
custody till the said order is complied with,” &c., is erro- 
neous. Had it been based-upon an order or decree duly 
and legally made, Sanchez, the complainant, had a right to 
notice and an opportunity to purge himself of the alleged 
contempt. 

The costs will be taxed against the appellant. Wood 
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vs. Wood, 2 Page, 454; Word vs. Word, 29 Geo., 281; 
Finley vs. Finley, 9 Dana, 52; Bishop on Marriage and 
Divorce, sec. 365, note 6. 

The decree of the court below must be reversed and the 
cause remanded. 








F. F. L’Eneie, Apprn.ant, vs. FiortpaA CENTRAL AND 
WesTeRN RAILRoaD Company, APPELLEE. 


1. Neither section 63, chapter 1976, Laws of 1874, nor section 61, chap- 
ter 3099, Laws of 1879, restrict the defences that may be set up 
by a party in actual possession of the land sold against a recorded 
tax deed. The intent of said sections is to prohibit a suit by a 
former owner or claimant out of possession from recovering the 
property except upon the grounds mentioned in said sections. 

2. Where a judgment of a Justice’s Court is against the ‘‘ Florida Cen- 
tral Railroad’’ and real estate belonging to the ‘‘ Florida Central 
Railroad Company’’ is sold under an execution issued on said 
judgment, such sale is invalid to divest title of the ‘‘ Florida 
Central Railroad Company”’ in the absence of proof showing 
that the last named Company was the real defendant meant in 
said judgment. 

8. The rule, that a party sued by a wrong name failing to plead mis- 
nomer, is concluded by said judgment, and in all subsequent liti- 
gation may be connected with the judgment by proper aver- 
ments and proof, applies also to corporations sued by a wrong 
name. 

4. Under the revenue act of 1879, chapter 3099, a tax becomes a lien 
only after a proper and valid assessment. 

5. An assessment of lands for taxes in the name of a person other than 
the owner, such person not being the occupant of such land, is 
void. Lands must be assessed to the owner or occupant or must 


he assessed as unknown. 


Appeal trom the Cireu't Court for Daval county. 
23 
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The facts of the case are stated in the opinion. 

Jno. T. ¢ Geo. U. Walker for Appellant. 

John A. Henderson and John E. Hartridge for Appellee. 
Tue Curer-Justicz delivered the opinion of the court : 


This was an action of ejectment by appellant tor the 
“ west half of water lot 38 in the city of Jacksonville.” 
The plaintiff based his claim on a tax deed for taxes due 
for the year 1879. The tax was assessed on said lot to one 
Seymour. The title of Seymour was based on a judgment 
of one Pickett against the Florida Central Railroad. The 
referee to whom the case was referred by the court below 
made the following report of his findings and pomannens, 
which was approved by the court. * ® 

“This cause having been submitted on the issues joined, 
the evidence and arguments of counsel. 

“T find as matter of fact that the plaintiff holds and 
claims title under a tax deed from the State of Florida to 
him, dated June 7th, 1881, of the west half of water lot 
thirty-eight (38), of the city of Jacksonville, county of Du- 
val, and State of Florida, being the property in contro- 
versy in this suit, which deed was in pursuance of a tax 
sale made June 7th, 1880, for unpaid taxes assessed to W. 
L. Seymour, for the year 1879. That the said property 
was conveyed by Mary J. Morris, administratrix of estate 
of Alexander Holmes, deceased, by deed, dated September 
21st, 1868, and that the defendant corporation and its pre- 
decessor have been in possession of the same from the date 
of said deed to the present time. 

“That James A. Pickett, Jr., being out of posssesion of 
said property and without a valid title shown in him, exe- 
cuted an instrument in the form of a mortgage ot said 
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property to one Paran Moody, dated March 11th, 1874. 
That the same was assigned by said Moody to W. L. Sey- 
mour, and thereafter the same was foreclosed by decree of 
the Circuit Court for the Fourth Judicial Circuit in and 
for Duval county, in chancery, on suit of W. L. Seymour, 
against James A. Pickett, Jr., and under said decree the 
same was Offered for sale, bid in by the said W. L. Sey- 
mour, and a deed of conveyance of the same was executed 
to him by J. W. Whitney, special master in chancery, ap- 
pointed in and by said decree, which deed was dated Nov. 
4th, 1878. That said Seymour was not in the possession 
or occupancy of said land in the year 1879. I find as mat- 
ter of law that the property in controversy was subject to 
taxation for the year 1879. That at the time plaintifi’s 
rights accrued to him under said tax deed, the act of 
1874, of the State of Florida, chapter 1976, had been re- 
pealed, whereupon the defendant in attacking the tax title 
of the plaintiff is not restricted to proof that the property 
was not subject to taxation or that the taxes had been paid 
or the property redeemed. That the law under which said 
. property was assessed for the year 1879, required that the 
same be assessed in the name of the owner or occupant. 
That the said James A. Pickett, Jr., being out of posses- 
sion and without title to said property, it was not compe- 
tent for him to execute a valid mortgage of the same; and 
that the said Seymour acquired no title to said property by 
the deed made by virtue of said foreclosure proceedings. 
That the said Seymour being neither the owner nor occu- 
pant of said land during 1879, the assessment of. the same 
to him for that year was void and vitiated all the pro- 
ceedings thereunder subject thereto, including the said tax 
sale, and the tax deed of the same to the plaintiff who took 
no title thereby, and is not entitled to recover the said prop- 
erty, I therefore find the defendant not guilty. It is 
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therefore considered and adjudged that the plaintiff is not 
entitled to the premises of the lands in controversy in the 
case, to wit: the west half of water lot (38) thirty-eight of 
the city of Jacksonville, Duval county, Florida, and that , 
the detendant go hence without a day, and that the Flori- 
da Central and Western Railroad Company, the defendant, 
do have and recover of and from the plaintiff, Francis F. 
L’Engle, its costs in this behalf expended, taxed at 
dollars and cents.” 

The appellant appeals from said judgment and assigns 
errors : , 

1. The reteree erred in the following finding of facts: 
(a.) That the defendant was in possession of the lot in suit 
from the 21st September, 1868, to the present time. (6.) 
That said James A. Pickett, Jr., was out of possession and ) 
without a valid title when he executed his mortgage. (¢.) 
That W. L. Seymour was not in possession or occupancy 
of the lot in controversy in 1879, when it was assessed for 
taxation. 

2. The referee erred in deciding as matter of law: (a.) 
That the appellee (defendant below) was not restricted to | 
proof that the property was not subject to taxation or that 
the taxes had been paid or the property redeemed. (0.) 
That the assessment of the lot in controvery, under which 
the tux sale was had, was void. (c¢.) In excluding the 
docket entrees from the docket of Durkee, J. P. (d.) In 33 
excluding deed of Hogarth, constable, to Pickett. (e.) The 
referee erred in rendering judgment in favor of the defend- 
ant ; 

We think the evidence fully sustains the referee in all 
his findings of facts. 

The appellant assigns as error, that the appelleé was not 
restricted (o proof that the property was not subject to tax. 
ation, or that the taxes had been paid or the property re- 
































JANUARY TERM, 1885. 








F. F. L’Engle v. F. C. & W. R. R. Co.—Opinion of Court. 








deemed. Neither section 68, chapter 1976, Laws of 1874, nor 
section 61, chapter 8099, Laws of 1879, cover this case, 

This is not a suit by a former owner or claimant. Neither 
section has any allusion to a suit by any other person. 
Florida Savings Bank vs. Brittain, 20 Fla.,507. It is ob- 
jected by counsel for appellee, that the judgment of the 
Justice’s court in favor of Pickett is invalid on several 
grounds. One of these grounds is that it is rendered 
against the Florida Central Railroad, while the property 
which was sold under it belonged to the Florida Central 
Railroad Company. The doctrine is certainly settled that 
if a party defendant fails to plead a misnomer in abatement 
he “is concluded, and in all future litigation may he con- 
nected with the suit or judgment by proper averments.” 
Freeman on Judgments, 154. The same rule applies to 
corporations. See Lafayette Insurance Company vé. French, 
18 Howard, 404. 

Again, “ when such averments are made and proved the 
party intended to be named in the judgment is affected as 
though he was properly named therein.” Freeman on Judg- 
ments, 154, supra. 

- We cannot say that the “ Florida Central Railroad ” is 
the same party defendant as the “ Florida Central Railroad 
Company.” We nave noright to presume it. There is no 
proof whatever tending to show that tae latter company 
was intended in the judgment. It was incumbent on the 
appellant to have shown it by proof. There was no error 
in the finding of the referee on this point. We do not de- 
cide here whether the judgment of Pickett vs. The Florida 
Central Railroad, was valid or invalid. We decide here 
simply that it is not good against the Florida Central Rail- 
road Company without proof that said corporation was 
the party defendant in the suit in which such judgment 
‘was rendered, and was the corporation meant and intended 
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in such judgment. The referee was correct also in refusing 
to admit as evidence the deed of the constable, Hogarth, 
on a sale under this judgment without proof as above 
pointed out. The land in question was assessed to W. L. 
Seymour, for the taxes of 1879. Seymour is not shown to 
have had a title to the lands for the reason just given 
as to the judgment of Pickett, the said Seymour claiming 
title from a purchaser under said judgment. The counsel 
for the appellant says that it was not necessary to a legal 
sale that Seymour should have been the owner of the land 
at the time it was assessed to him. As the tax was a lien 
in rem, and also that the assessment of land to a person 
other than the owner does not invalidate the assessment. 
Counsel refers us to three cases in Indiana to sustain this 
proposition. Stets vs. Indianapolis, 81 Ind., 582; Mullikin 
vs. Reeves, 71 Ind., 281. Of these two cases it is sufficient 
to say that in section 102 of the assessment law of Dec. 21st, 
1872, of the State of Indiana, it is expressly provided 
“that no assessment of real property shall be considered as 
iHegal by reason of the same not being listed or assessed in 
the name of the owner or owners thereof.” 1 R. S. Ind., 
1876, p..97. The other case relied on by counsel for ap- 
pellant is Noble vs. Indianapolis, 16 Ind., 506. This case 
was decided in 1861, prior to the date of the last men- 
tioned revised statutes, but the same provision was in 
force then. See R.S. sec. 174, p. 148. 

The tax is alien on the land only when legally assessd. 
“This lien attaches and has relation to the time at which the 
assessment was made.” 18 Fla., 289, Spratt vs. Price. 
We hold that a valid assessment of the land in accordance 
with the laws regulating assessments, chapter 3099, Laws. 
of Fla., Acts of 1879, is necessary and indispensable to 
make good the title of a purchaser at a tax sale; without 
such assessment no lien attaches to the land. An assess- 
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ment, therefore, of lands to a person other than the owner, 
such person not being the occupant thereof, is not a valid 
assessment, and the purchaser at a tax sale based on such 
assessment takes no title. L’Engle vs. Wilson and wife, 
present term. 

There was no error in the judgment of the court affirm- 
ing the findings of the referee, and the same is affirmed. 








B. F. Trpwe.tL, APPELLANT, vs. R. M. WITHERSPOON, 
APPELLEE. 


1. A judgment for defendant in an action for malicious prosecution is 
a bar to a subsequent suit against him for slander for the same 
accusation as the one upon which he was arrested, and for which 
he brought his action for malicious prosecution, though said slan- 
derous words were uttered on a different occasion, provided they 
were uttered before suit for malicious prosecution was com- 
menced. 


2. It is competent to ask a witness if he had not heard of the commis- 
sion of a crime of which another was accused in his presence 
as explanatory of the understanding of witness of the accusa- 
tion. 


3. In such a case to ask a witness ‘‘if it was not a matter of general 
noteriety ’’ that such a crime had been committed, is error. 


Appeal from Circuit Court for Madison county. 

The facts of the case are stated in the opinion. 

J. NN. Stripling tor Appellant. 

F’. W. Pope for Appellee. 

Tux Curr Justice delivered the opinion of the court: 


Witherspoon sued Tidwell in the court below for slan- 
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der. The declaration contained two counts, one for slan- 
der and the other for libel. 

To these counts the defendant pleaded that the said tres- 
passes, sayings and doings were res adjudicata between the 
parties thereto in the Circuit Court of Madison county on 
the 9th day of June, 1880, upon a trial thereof betore a 
jury, and that the verdict and judgment of the court there- 
on were for the defendant. Said suit was for malicious pros- 
ecution. The plaintiff replied nul tiel record, and the record 
being inspected by the court the plea was sustained to the 
count for libel and overruled as to the counts for slander. 

The court should have sustained the plea to all the 
counts. “In an action for malicious prosecution the plain- 
tiff is entitled to recover damages not only for his unlawful 
arrest and imprisonment and for the expenses of his de- 
fense, but for injury to his fame and character by reason of 
the false accusation.” Carpenter vs. Sheldon, Comstock 
4th, p. 579. It is the right of every litigant to have his 
cause once submitted to the arbitrament of the law; when it 
is there decided the peace of society demands that it should 
be at rest forever. It is a principle on which the repose of 
communities depends. ‘“ This principle embraces not only 
what was actually determined but also extends to every 
other matter which the parties might have litigated 
in the case.” See Bates et al. vs. Spooner et al., 45 Ind., 
493. The plaintiff in the suit formalicious prosecution could 
have litigated the same matters that are now, after the suit 
for malicious prosecution has gone adversely to him, made 
the cause of a new suit. Theslanderous words were spoken 
of Witherspoon on the 8th day of November, 1878, by Tid- 
well. December 2d, 1878, Tidwell caused the arrest of 
Witherspoon for doing the act with which he had charged 
him in the slanderous words uttered on the 8th of Novem- 
ber, 1878. Witherspoon afterward commenced a suit 
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- against Tidwell for malicious prosecution, which was de- 


termined June 9th,1880, in favor of Tidwell. That suit was 
a bar to any other suit for the same charge, though made 
on a different occasion, if made before suit brought. Eliza 
Root vs. Lowndy,6 Hill, 518. The evidence does not show 
that Tidwell ever spoke the slanderous words at any time 
after the suit for malicious prosecution was commenced 
against him by Witherspoon; the slanderous words being 
the same accusation were necessarily involved in the suit 
for malicious prosecution, and the determination of that 
suit concluded. Witherspoon’s right to bring another suit 
for slander for words spoken before suit brought. In the 
case of Carpenter vs. Sheldon above, the court say the in- 
jury to the character of the plaintiff is in many cases the 
gravamen of the action. “An accusation ot crime under 
the forms of the law or a pretence of bringing a guilty man 
to justice is made in the most imposing and impressive man- 
ner and may inflict a deeper injury upon the reputation of 
the party accused than the same words uttered under any 
other circumstances. The most appropriate remedy for the 
calumny in such cases is by the action for malicious prose- 
cution. The injured party cannot be entitled to two recover- 
ies for the same cause and a recovery in that form must bea 
bar to a subsequent action of slander for the same identical 
accusation.” 

Appellee has called to our attention the case of Rockwell 
vs. Browne, 36 N. Y., Court of Appeals, 207. This case is 
unlike the case at bar in this: the slanderous words, al- 
though the same words which were used in the accusation 
which was the cause of the suit for malicious prosecution, 
were spoken after the termination of the prosecution. 

The court sustained the ruling in Carpenter vs. Sheldon 
above, but made the distinction that the utterances of the 











SUPREME COURT. 








’ MeDougall et al. v. Meginniss et al. —Syllabus. 








slanderous words atter the prosecution had terminated fur- 
nished a new and independent cause of action. 

The prosecution against Witherspoon was on the charge 
that he “ concealed, withheld or destroyed the election re- 
turns from Precinct No, 4 in the county of Madison.” The 
court against the objection of defendant permitted plaintiff 
to prove that it was a matter of general notoriety that the 
said returns were missing and could not be found; this 
was improper evidence. If the plaintiff desired to show to 
the jury how the witnesses understood the accusation of 
Tidwell, that Witherspoon had concealed or destroyed the 
returns, he should have asked. them if they had heard that 
said returns were missing. It might have been a matter of 
general notoriety and still be unknown to the witness. 

Evidence of this nature is admissible as explanatory of 
an accusation in order to ascertain what impression was 
produced on the mind of the witness by the slanderous 
words. 

The judgment is reversed and the cause remanded with 
instruction to enter a judgment for defendant. 








Exiza McDovuGaLt gt AL., APPELLANTS, vs. Louisa ME- 
GINNISS ET AL., APPELLEES. 


1. ** Exemption laws are to be liberally construed in favor of their 
beneficent purposes.”’ 

2. The Constitution of this State, Section 1, Article 9, exempts a home- 
stead to the extent of one hundred and sixty acres of land out- 
side an incorporated city or town to the head of a family resid- 
ing in this State, with the improvements on the real estate, with~ 
out regard to the use that may be made of that portion of the 
tract not covered by the residence and enclosures. 


Appeal from the Circuit Court for Leon county. 
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Judge Vann, of the Third Circuit, sat in the place of 
Justice Raney, who was disqualified. 


The facts of the case are stated in the opinion. 
R. W. Williams for Appellant. 
D. W. Gwynn for Appellees. 


The Constitution of Florida provides that “a homestead” 
to the extent of 160 acres of land, owned by a head of a 
family, and the improvements on the real estate, shall be ex- 
empted from forced sale under any process of law. Con- 
stitution of Florida, Article 9. 

The homestead cannot in any event exceed 160 acres; it 
may be limited to a much less quantity. 

1st. He may not own 160 acres, and then his homestead 
could not cover that amount. 

2d. He may own 160 acres and a much larger body, and 
if he does not live on and use it as a homestead, he cannot. 
claim any part of it as exempt from payment of debts. 

See 19 Florida Reports, 195, where the court says: 
“The almost uniform current of decisions is that actual 
occupation of property as a home of the family, is necessary 
to impress upon it the character of a homestead.” See also. 
18 Florida Reports, 834. 

38d. He may own a compact body of 160 acres or more, 
and only use ten acres as a homestead, turning out and 
abandoning the balance. He will be confined in his home- 
stead exemption to the ten acres which he had in use. 
Hancock vs. Morgan, 17 Texas, 583; 19 Fla., 195. 

The homestead, after it has been acquired and enjoined, 
may be torfeited and lost by abandonment, and if the en- 
tire homestead may be thus lost, cannot a part be lost in 
like manner. See Fyttee vs. Beers, 18 Iowa, 7. 
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The land in controversy has never been occupied since 
the adoption of the homestead law in 1868, but was aband- 
oned by Brokaw in the year 1867. 

It is not the quantity of land which a man owns that 
constitutes and makes his homestead, but the use he makes 
of it. 

The Convention in framing the Constitution evidently 
intended to use the term “ homestead ” in its usual accep- 
tation, and Webster, in his Unabridged Dictionary, de- 
fines it as “ the place of a mansion house, the inclosure or 
ground immediately connected with the mansion.” And 
in 7 New Hampshire Reports, the court says: ‘“ Home-: 
stead means nothing but home place.” The residence or 
dwelling place of the family. See 7 New Hampshire Re-- 
ports, 241; 51 New Hampshire, 639. 

In the language of the Constitution of Florida, “a home- 
stead to the extent of 160 acres of land, owned by the 
head of a family, and the improvements on the real estate, 
shall be exempted from forced sale under any process of 
law.” That is to say that the homestead shall in no event 
exceed 160 acres; it may be less, but cannot be more. It 
does not necessarily include all adjoining lands. See 36 
New Hampshire, 166, and 36 Iowa Reports, 394. 

The lands in controversy were abandoned and turned 
out by P. B. Brokaw as a common in the fall of 1867, 
and have not been cultivated or used by him or his family 
since that time, a period of 17 years. 

Homestead by no means implies or includes in its mean- 
ing all the lands which the party might own adjacent to 
his domicile. It means nothing more than the home place, 
and the lands used for the purposes thereof. Hancock vs. 
Morgan, 17 Texas Reports, 583. And the same idea is dif- 
ferently expressed in an Illinois Report, where the court 
says: “ It is doubtless a question of fact, whether particular, 
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adjoining and contiguous tracts forming one compact body, 
is, or not, parcel of the homestead.” 18 Illinois Reports, 
198. 

In the language of the second instruction given to the 
jury in the court below, and to which the plaintiff excepted, 
“the homestead represents the dwelling house at which the 
family resides with the usual and customary appurtenan- 
ces, including out-buildings of every kind necessary or 
convenient for family use, and lands used for the purposes. 
thereof.” This instruction seems to come up to the full 
measure of a homestead. See 18 Florida Reports, 834; 33 
California Reports, 227. And to this point I will also cite 
the very able opinion of Justice Bradley, in the case of 
Greeley, Assignee, vs. Scott and wife, 2 Wood U.S. Circuit 
Court Reports, 658. 

Now, as there is no evidence before the court that P. 
B. Brokaw was a planter or farmer, but that he had aban- 
doned that oceupation and only had three or four acres of 
land enclosed with his house, which was all the land he 
needed in his usual pursuits in life, and that neither he nor 
his family have ever made any use of the lands in contro- 
versy for 17 years, it is evident that this property is no. 
part of his homestead, but is subject to that provision in 
his will by which his executrix is authorized to sell ihe 
land in payment of his debts. 

In some States the. exemption does not exceed a certain 
quantity of land, while in others the exemption is limited 
to a certain value. But in neither case is quantity or value 
the primary object. They came into the account merely 
as restrictions or limitations. Gregg vs. Bostwick, 33 Cal- 
ifornia R., 226. 

In Florida, as in California, the word “ homestead ” is. 
used in its ordinary and popular sense, which is also its le- 
gal'sense. In one it is limited by quantity, asin Florida it 
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cannot exceed 160 acres. In California it may be more, 
but is limited in value to $5,000.00. In Florida the ex- 
emption does not consist of 160 acres, either in one contin- 
uous body nor in separate tracts, but of a certain tract not 
more than 160 acres, which possesses the characteristics of 
a “homestead,” but neither in California or Florida can 
lands of a certain quantity or value be exempt from forced 
sale until they are converted into the real “‘ homestead ” of 
the party, as defined above, in 33 California, 227, and 
which definition is approvingly quoted in 18 Florida R., 
884, and in 21 Wallace R., 486. Chief Justice Waite 
says: It must appear that the lands were actually used or 
intended to be used as a part of the home of the family. 
This case came up on an appeal from the Circuit Court of 
Texas, where the homestead exemption is very similar to 
that in Florida. 

We have seen from the evidence that this large tract ot 
land adjoining the city of Tallahassee, on the west trom the 
gas house lot, on Two Hundred Foot street to Virginia 
street, a distance of four hundred yards, passing by four 
different streets of the city, has all, except a few acres ad- 
jacent to and surrounding the family mansion, been thrown 
out and permitted to remain idle, unfenced and ancultiva- 
ted for a period of seventeen years, and of no value to the 
Brokaw family, except as an investment which may be- 
come immensely valuable from its proximity to the city of 
Tallahassee, for building lots and residences. Now, the 
question arises, does the homestead law contemplate the 
enriching of a debtor’s family at the expense of his cred- 


itors ? 
Tue CuteEF-JusticE delivered the opinion of the court: 


Perez B. Brokaw owned in his lifetime and at the time 
of his death a tract of one hundred and sixty acres of land 
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in the county of Leon, to wit: the NW} of sec. 31, T. 1, 
N., R. 1, E. He was residing on said tract of land, with 
his family, at the time of his death and for ten years pre- 
vious thereto. Inthe year 1866 Brokaw cultivated the 
land, since which time, with the exception of a few acres 
immediately around the house which was used as a resi- 
dence, the land was uncultivated and not used by said Bro- 
kaw, or his family since his death. It was a common pas- 
ture ground for the cattle of the vicinity. Brokaw left a 
will of which his wife was the executrix, and under a 
power granted to her in the will she sold to Louisa Megin- 
niss fifteen acres of the tract of land above described. 

Brokaw at the time of his death left surviving him 
three minor children, the issue of a former marriage, 
Abram, Pheebe and Eliza. Abram died without issue and 
intestate. Phcebe was married to Alexander McDougall. 
She died in the year 1883, leaving three children, to wit: 
Eliza B., Mary and John McDougall. This suit is brought 
by Eliza Brokaw, Alexander McDougall and Eliza B. Mc- 
Dougall, Mary McDougall and John McDougall by Alex- 
ander McDougall, their next friend, against Louisa Megin- 
niss and Geo. H. Meginniss, her husband, for the recovery 
of the fifteen acres of land sold by Mrs. Brokaw, as execu- 
trix as aforesaid, to said Louisa Meginniss. 

On the trial in the Circuit Court the jury found a ver- 
dict for the defendants. The appellants, who were plain- 
tiffs below, moved fora new trial, which motion was refused 
by the court. The appellants excepted to this ruling and 
prosecute their appeal ‘to this court. ;‘The main question in 
the case is whether or not,;a person who is the owner of 
an one hundred and sixty acre tract of land outside of an 
incorporated city or town, a resident of the State, the head 
of a family, residing-with his family on said land and using 
the residence thereon as a homestead, can legally claim as a 
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part of his homestead that portion of the one hundred and 
sixty acres of land which is not enclosed by fences and not 
used by the owner for any purpose. 

The court, on the trial of this cause, charged the jury 
that the “ homestead represents the dwelling-houseat which 
the family resides, with the usual and customary appurten- 
ances, including out-buildings of every kind necessary or 
convenient for family use and lands used for the purposes 
thereof.” 

The language of the Constitution is: “ A homestead to 
the extent of one hundred and sixty acres of land * * * * 
shall be exempted from forced sale * * *.” It is urged by 
the counsel tor the appellees that inasmnch as the proof 
showed that only a small part of the one hundred and sixty 
acre tract was enclosed and cultivated that the remaining 
portion, which was waste land, could not be claimed as a 
part of the homestead. The counsel has cited several cases 
in support of his position which we will examine. 

The evidence in the case showed that the residence of 
Brokaw was on the tract of land described above and that 
the fifteen acres sold to Mrs. Meginniss by the executrix of 
Brokaw was a part of said tract which was not enclosed 
and on which there were no improvements. 

The first case cited by the appellee is the case of Drucker 
vs. Rosenstein, 19 Fla.,191. In this case the facts were that 
the piece of ground had no improvements of any kind 
whatever upon it, that the defendant in execution had pur- 
chased it with the intention of building a house on it fora 
homestead and had contracted with a builder to construct 
a house thereon for himselt and family ; he had never ocen- 
pied it as a homestead and the court decided that the prop- 
erty was not exempt from levy and sale. It has no appli- 
cation to the case under consideration. The next case cited 
by appellees is Oliver vs. Snowden, 18 Fla.,823. The facts 





















JANUARY TERM, 1885. 








McDougall et al. v. Meginniss et al.—Opinion of Court. 








in this case were, that the defendant in execution resided 
with his family in the town of Gainesville, and that neither 
he nor his family resided on the lands lying several miles 
outside of the town, which he claimed as exempt under the 
homestead act. The court decided that land could not be 
claimed as exempt from the debts of the owner unless act- 
ually occupied as a residence of the owner. It has no bear- 
ing here. The case of Fyftee vs. Beers, 18 Iowa, 7, also cited 
by appellees, decides that abandonment and actual removal 
from the homestead with no intention of returning will for- 
feit the right as against purchasers. It is argued that if an 
abandonment of the whole of the property forfeits the 
right of homestead, that an abandonment of a part would 
operate as a forfeiture of the right to the part so abandoned. 
When a party resides on the land as a homestead and the 
law is silent as to how much of said land, other than that 
occupied by his house, he shall use or cultivate, or in what 
manner he shall use it, or that he shall use or cultivate it 
all, we do not feel at liberty to amend the Constitution of 
the State by the interpolation of further provisions therein 
regulating the manner or extent of the use of the homestead, 
or declaring that a non-user of a part while he remains on 
the land is an abandonment of that part which takes from 
it the benefit of homestead exemption. In our view the 
owner is only required by the Constitution to live on the 
land and the whole one hundred and sixty acres is exempt. 

Appellees cite also the case of Haitt vs. Webb & Wite, 36 
New Hampshire, 158. There is a difference in our law 
which states the quantity of the land which can be claimed 
as a homestead outside of an incorporated city or town, to 
wit, one hundred and sixty acres, and the New Hampshire 
statute which provides for the exemption ot the family 
homestead, provided such homestead does not exceed in 


24 















SUPREME COURT. 








McDougall et al. v. Meginniss et al.—Opinion of Court. 








value five hundred dollars. The right to the lot and the 
homestead thereon was not denied, but the party claimed 
also another lot which had never been occupied as a home- 
stead and was rented to tenants. The value of the home- 
stead lot and the lot claimed aggregated $725. The court 
that the exemption did not extend to property let to ten- 
ants. There was no provision as to quantity as in our law 
and the property was not a part of the homestead. The 
case cited in 36 lowa, Reynolds vs. Hull, et al., 394, quotes 
the statute of the State on which the decision is based. It 
provides that a tract not contiguous to the house must be 
“ habitually and in good faith used as a part of the home- 
stead.” There is no such provision in our Constitution. 
The case cited in 18 II]., 194, was on the state of facts as 
stated by the court, “ whether a tract of timber land a mile 
from the farm land and not adjoining it, yet from which 
supplies of fire wood, rails, &c., were alone derived for the 
use of the farm can be treated as a part of the homestead 
under the act of 1851.” The court said * the language of 
the act seems to contemplate but one piece of land.” The 
court also said: “ But I conceive the intention of the Leg- 
islature in confining the exemption to the ‘ lot of ground,’ 
containing the dwellings and residence, designedly nar- 
rowed the protection to less than would be included in the 
more comprehensive terms of the homestead.” 

In the case cited in 21 Wallace, Gressholz vs. Newman, 
481, the facts were that the heirs of Mrs. Kirchberg claimed 
as part of her homestead after her death a lot sold by her hus- 
band in which sale she never joinedand which was without 
her consent. The lot had never been used as a homestead 
and was on a separate tract from the one on which the 
Kirchbergs lived. After selling the lot Kirchberg built a 
kitchen on it. It will be seen from this statement that it 
Las no relevancy here. 
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The next case cited by the counsel for the appellees is 
the case of J. C. Greeley, assignee of Joseph W. Scott, vs. 
Joseph W. Scott and wife et al., 2 Woods, C. C. Reports, 
657. This case is directly in point, being a decision on our 
own law by Justice Bradley of the Supreme Court of the 
United States, holding a term in the 5th Circuit, and sup- 
ports the proposition of counsel for appellee. Judge Brad- 
ley says: “ The reservation, however, is only that of a 
homestead and embraces no more, although the party may 
own more within the prescribed limit of quantity. It is 
material therefore to know what is meant by and embraced 
in a homestead within the meaning of the Constitution of 
Florida ; however it may be elsewhere, it certainly embra- 
ces more than a house for ashelter, for it may extend to 
160 acres of land, which would never be needed for that 
purpose alone. As 160 acres of land is the usual quantity 
for a farm in this country the policy of the Constitution 
seems to be to allow a man such quantity of land with his 
house as he is accustomed to use therewith in the pursuit 
of his occupation. In other words the object seems to be 
not only to preserve to the unfortunate debtor his house 
tor shelter, but his usual means of employment by which 
to earn his livelihood and support his family.” Again, “for 
the same reason, the farmer’s homestead would not include 
a saw-mill or a grist-mill or a carding and fulling 
mill, though erected on a portion of the tract of which 
the farm is a part.” 

Again: “ Homestead would not embrace tenant houses, 
though built on the farm, for these would not be a proper 
part of the farm homestead.” Our Constitution says: “ A 
homestead to the extent of 160 acresof land * * * 
owned by the head of a family residing in thisState * * 
and the improvements on the real estate,” shall be exempt 
from levy and sale. This language in our view is too plain 
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for elaboration or argument. We have no authority, if 
the person who claims the land for a homestead resides 
thereon, is a resident of the State, the head of a family, 
and there is no more than 160 acres in the tract, to add any 
other conditions than those expressed in the Constitution. 
To say say how the homsteader should use his land, 
whether as a “tarm,” or for a “saw-mill,” or a “grist-mill,” 
or a “carding and fulling mill,” would be to impose 
a judicial condition not found in the Constitution of the 
State. The Constitution does not prescribe the manner in 
which the tract shall be used beyond residing thereon. 

In the case of Grigg vs. Bostwick, 33 California, 220, 
the complainauts filed a bill in equity to restrain a judg- 
ment creditor from selling under execution certain land 
claimed as a homestead. The California act, unlike our 
Constitution, does not prescribe the quantity otf land ex- 
empted, but limits it as to value, to wit: $5,000.00. Chief- 
Justice Randall in delivering the opinion of the court in 
Oliver vs. Snowden, 18 Fla., 823, commenting on this Cal- 
ifornia statute, says: “ This extract shows the difference 
between the statutory regulations as to the extent of the 
homestead in that State and in Florida. In this State the 
extent of the homestead is measured by quantity and not 
value.” 

In the case of Hancock vs. Morgan, 17 Texas, 582, cited 
by the appellee’s counsel, the facts were, that Hancock ob- 
tained a judgment against Morgan and his wife, and levied 
an execution ona house and lot in the city of Austin, 
which was occupied by one Grey, under a lease from Mor- 
gan. It was proved that Morgan, shortly after his mar- 
riage, purchased the house and lot and moved into the 
house ; that he lived there until he built a new house on 
the same lot, and then moved into the new house. The 
whole lot was enclosed; that after moving into the new 
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house, he rented the old house to Grey and ran a fence 
across the lot separating the old house from the new. The 
value of the lot and both the buildings did not exceed two 
thousand dollars. The Texas statute exempted “any town 
or city lot or lots, in value not to exceed two thousand dol- 
lars.” The court held that this lot and house rented to 
the tenant Grey, was a part of the homestead exemp- 
tion, and could not be sold under execution. The court 
said: “ When a homestead is situated upon a single town 
or city lot, and the said lot with all the improvements 
thereon does not exceed in value the sum of two thousand 
dallars, the whole is exempt from levy and sale, without re- 
gard to the uses to which part of the lot may be applied.” 

We think this is a correct exposition of the law, when 
the law itself is silent as to how the property should be 
used. In the case of Carter’s Administrators vs. Carter 
et al., 20 Fla., 562, Chief Justice Randall said: “ Exemp- 
tion laws are to be liberally construed in favor of their 
beneficent purposes.” 

We think the court erred in charging the jury that “ the 
homestead represented the dwelling house at which the 
family resides with the usual and customary appurtenances 
including out-buildings of every kind necessary or conve- 
nient for the family useand lands used for the purposes thereof,” 
in limiting the quantity of land designated in the Consti- 
tution to such as was used. 

It follows that the sale by the executrix of Brokaw of a 
part of the homestead tract to Louisa Meginniss, was in- 
valid and inoperative as against the heirs of Brokaw or 
claimants under them. 

The judgment is reversed and a new trial granted. 
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Jutius SaLomon, APPELLANT, vs. THE PIONEER Co-OPERA- 
TIVE CoMPANY, APPELLEE. 









1. When it is expressly agreed between a debtor and creditor that a 
negotiable promissory note or bill of exchange given by the 
the former to the latter should operate as a payment and satis- 
faction of an existing claim, the creditor cannot maintain an ac- 
tion on such claim, but will be confined to his remedy on such 
note or bill. The intention of the parties as to whether the bill 
or note was so given and received is a controlling element in the 
issue, and is a question of fact for the jury. May & Sloan vs. 
Gamble, 14 Fla., 495, approved. 

2. A plea filed to the common counts in action on an open account for 
goods sold, &c., and alleging that before the action the defend- 
ant discharged and satisfied the plaintiff's claim by giving a 
draft on a third person for the full amount of the claim, and that } 
the plaintiff accepted the same in full payment and satisfaction 
thereof, sets upa good defence in law, and is not demurrable. It 
is not necessary to expressly allege that the draft was negotia- 
ble, as the plea, in the absence of such allegation, is sufficient to 
admit proof of a negotiable instrument. 

3. The allegation, in a pleato such an action, that the plaintiff en- 
dorsed and transferred the draft before it became due, and that 
the endorsee brought suit thereon against the defendant, and 
that there was a judgment therein against the endorsee, does not 
in the absence of the agreement that the draft shall operate as a 
payment or satisfaction of the account, constitute a defence to 
the action on the account: non constat, but that the assignor 
may have owned and held the draft by re-assignment, and this 
may have been the ground of defendants recovery against the 
original assignee. 

4. When it appears on the trial that a negotiable bill or note has been 
given on account of the debt sued on, but there is no agreement 
by which it operates as payment or satisfaction, the plaintiff will 
not be permitted to take judgment unless he produces the note 
or bill and cancels it, or shows that it has been surrendered to 
the defendant or otherwise satisfactorily accounts for it. 


5. The limitation of an action for ‘‘any article charged in a store ac- 
count’’ is four years. It applies as well to wholesale as to retail 



























































JANUARY TERM, 1885. 875 








Salomon v. The Pioneer Co-operative Co.—Statement of Case. 








store accounts, and covers the cases of all store-keepers selling 
goods, and keeping accounts against purchasers and relying upon 
their books of account as evidence, and is not controlled by the 
mere locality of the store, and use to be made of the goods pur- 
chased. 


Appeal from the Cireuit Court for Jackson county. 


This is an action of trespass on the case upon promises. 
The declaration is in the common counts for the price and 
value of goods sold and delivered “ by the plaintiff to the 
defendant at defendant’s request in a store account of de- 
fendant with the plaintiff,” and for money paid by plain- 
tiff for defendant, and on an account stated. The open 
account, or “ bill of goods” sued on, is filed with the de- 
claratiou. The defendant, Salomon, filed three pleas, as fol- 
lows : 

1st. That before the action he had discharged and satis- 
fied the plaintiff's claim by giving it a draft for the full 
amount on J. W. Woolfolk, of Columbus, Georgia, paya- 
ble ten days after date, which the plaintiff accepted in full 
payment and satisfaction of said claim, and which draft 
plaintift endorsed and transferred before it became due, to 
one Isaac Joseph. 

2d. ‘The second plea is a reiteration of the first plea, add- 
ing thereto: “And the said Isaac Joseph brought suit 
upon said draft against defendant in the Circuit Court of 
Jackson county, Florida, which suit was tried and a judg- 
ment rendered in favor of defendant, which judgment has 
never been reversed and is still in full force.” 

3d. The third plea is set out in the opinion. The plain- 
tift demurred to each plea on the ground that it does not 
constitute a defence, and to the second plea on the further 
ground that it does not show that the suit mentioned in it 
“ was between the plaintiff and defendant herein; though 
a plea of res adjudicata does not show what the issue was 
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between the parties to the suit mentioned.” The demurrer 
was sustained, and there was an assessment of damages by 
a jury, and final judgment for the plaintiff, and defendant 


appealed. 
The other facts are stated in the opinion. 


D. I. McKinnon for Appellant. 
J. F. McClellan, Liddon ¢ Carter for Appellees. 


Mr. Justice Raney delivered the opinion of the 
court: 


I. The doctrine that a negotiable note or bill given by a 
debtor to his creditor for a pre-existing debt is prima facie 
an extinguishment of such debt, obtains in but few States. In 
May & Sloan vs. Gamble, 14 Fla., 495, it is suid that Maine, 
Vermont and Massachusetts are the only States in which it 
has prevailed, and that in them “it has recently been modi- 
fied to the extent that the giving and receiving of a new 
note for a prior indebtedness is presumptive evidence of 
payment.” In The Kimball, 3d Wall., 45, it is asserted 
that, “‘ by the general commercial law, as well of England 
as of the United States, a promissory note does not dis- 
charge the debt for which it is given unless such be the ew- 
press agreement of the parties; it only operates to extend 
until its maturity the period for the payment ot the debt. 
The creditor may return the note when dishonored, and 
proceed upon the original debt. The acceptance of thenote 
is considered as accompanied with the condition of its pay- 
ment. Thus it was said as long ago as Lord Holt that a 
‘ bill shall never go in discharge of a precedent debt except 
it be part of the contract that it should be so.’. The doc- 
trine proceeds from the obvious ground that nothing can be 
justly considered as payment in fact but that which is in 
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truth such, unless something else is expressly agreed to be 
received in its place. That a mere promise to pay cannot 
of itself be regarded as an effective payment, is manifest.” 
The presumption that a note or bill was taken in satisfac- 
tion may, where such rule obtains, be repelled by evidence 
that such was not the intention of the parties, and this evi- 
dence may arise from the general nature of the transaction 
as well as from direct testimony to the fact, (Ibid, 12 How., 
243,) and in Maine a bill of exchange, not accepted by the 
drawee, was held not to be an extinguishment, nor prima 
facie payment of the original debt, and that the latter might 
be sued on. 61 Maine, 1. 

In May & Sloan vs. Gamble it is declared that giving a 
note for an antecedent debt is not payment of it, unless the 
note be received under an express agreement, or under cir- 
cumstances from which an agreement may be fairly im- 
plied to treat it as payment, or unless payment in fact re- 
sult trom it. 

We find it asserted in the text books, that where the note 
or bill has been given and received under an express agree- 
ment that it shall operate in paymenteor satisfaction of the 
original claim, that the right of action on it is gone, and the 
party receiving it has his remedy only on such bill or note. 
2 Parsons on Contracts, 135, 187, 194-6; 2 Chitty, 1135, 
note x, 1143. The absence of a new consideration does not 
avoid the agreement. Daniel on Negotiable Ins., §1259, 
puts it thus: ‘“ When a bill or note is taken for or on ac- 
count ot a debt, the question arises whether it is taken in 
absolute discharge of it,and operates as a complete merger, 
or simply as a collateral security or in suspension of the 
debt during its currency. The intention of the parties is 
the controlling element, and if there be any distinct agree-. 
ment on the subject all controversy issilenced.” In Sheeley 
vs. Mandeville, 6 Cranch, the second and third counts of 
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the declaration were for goods, &c., sold and delivered, the 
first count being on a promissory note signed by Jamison 
and alleged to be a partnership note made in J’s. name. 
Mandeville in his first plea protested that the goods were 
not sold to the defendants jointly, and pleaded in bar the 
promissory note which is averred to have been given and 
received for and in discharge of an account for goods, &c., 
sold to Jamison, and that they were the goods mentioned 
in the declaration. It is said by Chief-Justice Marshall, 
“ the note of one of the parties or of a third person may by 
agreement be received in payment. The doctrine of nudum 
pactum does not apply to such a case, for .a man may, it 
such be his will, discharge his debtor without any consid- 
eration. But if it did apply there may be inducements to 
take a note from one partner liquidating and evidencing a 
claim on a firm which might be a sufficient consideration 
for discharging the firm. Since then the plaintiff has not 
taken issue on the averment that the note was given and re- 
ceived in discharge of the account, but has demurred to the 
plea, that fact is admitted ; and being admittted it bars the ac- 
tion for the goods.” In McConnell et al. vs. Murray, 2d Gil- 
man, 707, a plea in abatement alleged among other things 
that the defendants and the plaintiffs having accounted to- 
gether, one of the former, for them, executed in their firm 
name a negotiable note, and that the plaintiffs “ accepted 
this note in payment and final settlement of the account declared 
on.” The plea was held bad for duplicity but the court say 
‘the allegation that the note was received in paynent and 
‘satisfaction is material and traversible and if true would bar 
the plaintiff’s right to recover, and cannot be treated as 
surplusage.” In Moring vs. Mobile M. D. & M. Ins. Co., 
27 Ala., 254, the third plea was that plaintiff released and 
discharged defendant before the suit was brought, and re- 
ceived the note of their co-detendant, Walker, in full pay- 
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ment and satisfaction of the account sued on; and it seems. 
to have been treated as a goud plea; and such was the case 
in Abercrombie vs. Moseley, 9th Porter, 145, where the 
plea is stated to have been that Sims, one of the makers of 
the note sued on, delivered to the plaintiff a certain draft or 
order drawn on one Maddox for the payment of dol- 
lars which was accepted by the plaintiff in full satisfaction 
and discharge of the note sued on. In Howard e¢ al. vs. 
Jones, 33 Mo., 583, the plea denied the indebtedness for 
work and labor, “ but averred that the note mentioned in 
said petition was accepted by plaintiffs as a full payment 
and discharge of all his indebtedness on the account in the 
petition mentioned.” It passed without exception as to its 
sufficiency in law. In Smith’s Leading Cases, Vol. 1, p. 
454, Cumber vs. Wane, it is said that the correctness of the 
mode of pleading adopted in Sheeley vs. Mandeville cannot 
be questioned since Sard vs. Rhodes, 1 M. & W., 148; Si- 
bree vs. Tripp, 15 N. & W., 23; Lyth vs. Ault & Wood, 
9th Excheq., 669. In Sard vs. Rhodes the plea was that 
atter the bill sued on became due the drawer of the bill 
made his promissory note for £4 and delivered the same to- 
the plaintiff in full satisfaction and discharge of the bill, 
and plaintiff received and accepted it in full satisfaction 
and discharge. Baron Parke said “ it is averred to have 
been aceepted in full satisfaction and discharge of the bill. 
The plaintiff, therefore, takes it for better or for worse.” The 
replication alleged that though the note was accepted in full 
satisfaction and discharge of the bill, yet that the note was 
not paid when due and still remained unpaid. Replication 
was held to be bad. In Blair & Hogan vs. Wilson, 28 
Grattan, 165, it is held that while the giving of acheck by 
a debtor to a creditor is generally presumed to be only a con- 
ditional or provisional payment of the debt for which it is 
given, yet such check may, by agreement of the parties,. 
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be given and received in full payment and absolute dis- 
‘charge of the debt, and whether it is so given and received 
is a question of fact for the jury. 

In Burdick vs. Green, 15 John., 247, there were several 
‘counts in the declaration in assumpsit. To the common 
‘counts, the plea was that after making the promises in 
‘those counts mentioned the defendant made and delivered 
‘to the plaintiff his promissory note for the same identical 
promises, and the plaintiff received it in full satisfaction of 
such promises, and that afterwards plaintiff endorsed and 
delivered the note to another. The plea was held bad. The 
allegation of the plea that the note was received in full 
‘satisfaction, does not seem to have called forth comment 
from the court. The reason of the ruling that the plea is 
bad given in the head note is as follows: “ For the re- 
‘ceiving of a promissory note, and endorsing it to a third 
person, does not extinguish the original cause of action pro- 
vided the payee can show it to be lost, or can produce it 
‘on the trial to be cancelled,” and the language used in the 
opinion being : “ for we have seen that the mere giving of 
a promissory note or its endorsement * * * does not 
extinguish the original cause, &c., &c., of action, &c., &c., 
* * *,” In view of the reasoning of this case, we do 
not think that it can be held as outweighing, if in conflict 
with, the authorities cited above. 

The first plea alleges positively that the defendant dis- 
charged and satisfied the claim sued on by giving to plain- 
tiff a draft, and that plaintiff accepted it in full payment 
and satistaction of the claim. By this demurrer the plain- 
tiff admits not only the receipt of the draft, but its receipt 
in full payment and satisfaction of the claim. So upon 
the record both plaintiff and defendant admit it was so re- 
ceived, and consequently we have a case in which some- 
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thing else than money “is expressly agreed to be received 
in its place.” 

In Lewis vs. Lyster, 2 C. M. & R., 704, the plea alleged 
that a certain bill of exchange was received and accepted 
from defendant in full satisfaction and discharge of the. 
bill sued on. It was demurred to for not showing that the 
bill so accepted was negotiable, but was held to be a suffi- 
cient answer though it did not appear that the bill was. 
payable to order. Baron Parke said: “ There is a suffi- 
cient averment of satisfaction by giving a new bill to the 
parties entitled, not ‘for and on account’ of the first bill, 
but absolutely in satisfaction and discharge of it.” Where- 
as, it is true that the words “to order,” or “ bearer,” or 
some words of similar import, are essential to the negotia- 
bility of a bill of exchange, they are not essential to its va- 
lidity as a bill. Daniel on Neg. Inst., 104, 105. It is not 
necessary for us to decide here whether or not a non-nego- 
tiable instrument can operate as satisfaction upon an ex- 
press agreement between the parties. The plea does not 
inform us whether the draft is negotiable or not, or whether 
the defendant or a third person drew it. The plea is suffi- 
cient to prove, upon issue joined, a negotiable draft, even 
if it be true that one not negotiable cannot be the basis of 
such satisfaction. 

II. The endorsement of the draft to Joseph, alleged in 
the first plea, and the action and judgment alleged in the 
second plea, do not in our opinion amount of themselves to 
a defence non constat, but that the plaintiff company might 
have been the owner and holder of the draft by re-assign- 
ment from Joseph. If it had been, and there was not a 
special agreement by which it had taken the paper in full 
discharge and satisfaction of the account, suit could be. 
maintained on the open account, the draft having matured. 
The plea to be good, in the absence of such special agree~ 
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ment, should go further and show that the draft was still 
‘outstanding in the hands of a third person. 2 Gilman, 
707; 27 Ala., 258; Davidson vs. Bridgeport, 8 Conn., 472; 
Higby vs. Wheeler, 8 Cowan 77. In Harris vs. Johnson, 
3 Cranch., 311, the point was not only that the note had 
been endorsed by the plaintiff, but that he had not re-as- 
‘signed any property in it to the defendant, and the syllabus 
of the case is: “If a negotiable note has been received as 
a conditional payment, and has been passed to and is 
owned by a third person, the creditor cannot sue on the 
original contract.” Black vs. Zacherie, 3 How., 4338; 
Story on Prom. Notes, $405. 

Where it appears on the tria] that a negotiable bill or 
note has been given on account of the debt sued on, but 
there is no express agreement by which it operates as a 
payment or satisfaction, the plaintiff will not be permitted 
to take judgment uniess he produces and cancels the note 
or bill, or shows that it has been surrendered to the de- 
fendant, or otherwise satisfactorily accounts for it. 1 John., 
33; 27 Ala, 254; 2 Gilman, 707; 3 Gill, 350; 3 
Wend., 37. 

The mere failure of Joseph to recover in his action 
- against Salomon on the draft, is not necessarily a bar to a 
suit on the open account. It may be, notwithstanding any- 
thing shown by the plea, that the possession and ownership 
of the draft by the plaintiff company at the commence- 
ment of Joseph’s suit, or other ground of defence which 
would not have affected the company’s rights, was the de- 
fence successfully interposed to such suit. 

We cannot take time to discuss all the intricate ques- 
tions which may be involved in the first and second pleas, 
as to the acceptance by the plaintift of the defendant in 
full satisfaction and payment. The burden will be upon 
the defendant to prove the plea, and the issue is one, pecu- 
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liarly, for the decision of a jury. We think the second 
plea as it stands entirely unnecessary, and part of the first 
as indicated heretofore is surplusage. Still, as there is 
enough in each to constitute a defence the demurrer should 
have been overruled. 

III. The declaration is for the “price and value of goods 
bargained, sold, and delivered by plaintiff at defendant’s 
request in a store account of defendant with plaintiff.” 
The plea is that “the cause of action sued upon was for 
goods, wares, and merchandise purchased by the defendant 
as a retail merchant, doing business in the town of Mari- 
anna, Florida, of the plaintiff as a wholesale merchant in 
the city of Columbus, Georgia, and the said cause of ac- 
tion did not accrue within two years betore the commence- 
ment of this action.” 

Our Statute of Limitations (§10, p. 733, McClellan’s 


Digest,) provides as follows: “ Actions other than those for J. J 
the recovery of real property can only be commenced as ¢,, 7 


follows, * * * within three years; * * * An ac- 
tion upon a contract obligation or liability not founded 
upon an instrument of writing, except an action on an open 
account for goods, wares and merchandise within two years. 
* * * Third. An action on an open account for goods, 
wares and merchandise sold and delivered, and an action 
for any article charged in a store account, shall not be barred 
until four years.” The statute excepts actions on accounts 
for goods, wares and merchandise from the three year limi- 
tation prescribed by it for actions upon contracts * * * 
not founded upon an instrument of writing ; and then excludes 
actions for any article charged in a store account from the 
two years limitation for an action on an open account for 
goods, wares, merchandise sold and delivered, and makes 
the limitation four years. This we think is clear. We 
cannot strike out as “ surplusage” any word of the statute 
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for the purpose of giving it a meaning different from what 
it has with such word init. If the word “ third” is es- 
sential to the meaning the statute has with it in, it is to 
be presumed that the legislature put it in for the very pur- 
pose which its presence subserves. Where, then, the open 
account is a store account, no article of goods, wares or 
merchandise is barred of action in less than four years. In 
California, the statute, which may have been before the au- 
thor of our statute when he did his work, provides a lim- 
itation of one year for six classes of actions. * * * 
* * “5th. An action on an open account for goods, 
wares and merchandise sold and delivered. 6th. 
An action for any article charged in a store account.” 
Wood’s Digest, 48. We have been unable to find any de- 
cision of the Supreme Court of that State construing the 
language quoted. <A store is defined by Webster as “ any 
place where goods are sold, whether by wholesale or retail,” 
and a storekeeper, he says, is “ a man who has the, care of a 
store.” Worcester defines the former word as “a building or 
room in which goods of any kind are kept for sale—a 
shop for the sale of goods,” and the latter word as “‘ one 
who takes care of astore.” “Shop” is defined by Web- 
ster as ‘a building in which goods, wares, drugs, &c., are 
sold by retail,” and by Worcester, as “a place, building or 
room in which things are sold—a store.” 

In Barth vs. State, 18 Conn., 432, when a statute prohib- 
ited certain persons trom keeping any store, shop or other 
place for the purpose of selling any wine or spirituous 
liquors to be drunk thereat the words store and shop were 
held to be of equivalent import “Considering,” say the 
court, “the mode of using the words store and shop in this 
country, and the meaning usually attached to them, espe- 
cially when they are applied to a place where goods are 
bought and sold, in which sense they are obviously used in 
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the act, we think they are to be considered, in that statute 
and also in this information, which is in the very words 
of it, as synonymous terms.” In view of the above defini- 
tions and authorities we do not think we can hold that the 
word store means merely a retail store; this would be to sub- 
stitute the word shop for it, and to adopt Webster’s defini- 
tion of shop and ignore the equivalent meaning given the 
two words by Worcester. There is nothing in the plea 
denying that the articles sued for are charged in a store ac- 
count, or as the declaration puts it, “ bargained, sold and 
delivered * * * in a store account.” The fact that the 
defendant does business in the town of Marianna as a retail 
merchant, and purchased the goods to sell again in his re- 
tail store, and the plaintiff is a wholesale merchant in the 
State of Georgia, does not negative the idea of the goods 
being charged in a store account. The language of the 
statute covers any article of goods, wares or merchandise 
charged and properly chargeable in a store account. The 
provision is for the benefit of those who have stores, and 
keep goods therein for sale, and sell them, keeping accounts 
against the purchasers and relying upon their books of ac- 
counts in which the articles are charged as evidence in case 
of controversy. “A.” has a dry goods store, he sells by 
wholesale, but not by retail; “ B.” buys from him, has an 
account at the store, whatever he buys is charged in the 
account. “C.” has adry goods store, he sells only by retail ; 
“TD.” buys from him, has an account at his store, and what- 
ever he buys is charged in the account. Where does the 
statute draw the line of distinction? The test is not 
whether the store is one of retail or wholesale, nor in the 
locality of the store, or the use made of the articles, or the 
quantity in which they are bought, but is the vendue of 
goods by a store-keeper and have they been charged in his. 
25 
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books in an account against the purchaser? We cannot go 
outside of the statute and create an arbitrary test as to its 
meaning. The plea should have expressly alleged that the 
goods sued for were not charged in a store account. 

We do not mean to be understood as saying that there 
must be an express agreement that the articles shall be 
charged in the account. 

The judgment is reversed and remanded for such proceed- 
ings as may be consistent with this opinion and the rules 
of practice. 





Emity R. Writson, Executrix, &T AL., APPELLANTS, VS. 
Pua@se FRIDENBERG, APPELLEE. 


1. When a decision has been delivered in a cause in this court the de- 
cision becomes guoad hac the law of the case, and cannot at a sub- 
sequent term be reviewed. The subsequent appeal brings up 
only the proceedings of the Circuit Court after the mandate of 
this court. 

2. A testator has no. power to dispose of his homestead by will, whether 
he is indebted or not indebted at the time of his death. If he is 
not indebted, his heirs at law are entitled to the homestead by the 
operation of the laws of descent. If he is indebted, they are en. 
titled to it, by the same law, freed from the debts of the testator 
by force of the constitutional provisions of homestead exemp- 
tion. 

3. When a testator makes a will making provision therein for his widow 
and the widow does not signify her dissent thereto in the Circuit 
or County Court of the county wherein she resides at any time 
within one year after the probate of such will, she forfeits all right 
to dower in the testator’s estate. 

4. The testator directed by his will that his business should be carried 

on by his executors after his death in the same manner that he 

had conducted it. A creditor of the executors seeks to charge a 

special portion of said property with the payment of a debt cre- 
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ated by the executors in carrying on the business: Held, That 
only that part of testator’s property used by him in carrying on 
said business was prima facie liable to the debts created by the 

j executors in conducting said business, and that in the absence of 
an allegation in the. bill that the said property was so used and 
employed by the testator, we are bound to presume that it was 
not a part of the fund used in carrying on said business and not 
liable to the debts created by the executors. 

5. An order of a Circuit Court on petition presented by an executor 
for authority to mortgage assets of the estate to secnre debts in- 
curred by the executor, is void as to all persons interested in said 
estate who are not parties thereto, and is inoperative to author- 
ize the executor to mortgage property when not authorized by 
the will. 

6. When one makes a voluntary payment of a debt or charge he cannet 
be subrogated to the rights of the original creditor. 

j 7. Nor can a creditor of an executor be subrogated to the rights of 
such executor for reimbursement from the funds of the estate 
for expenditures incurred in the execution of his trust, when said 
executor has wasted the assets of the estate. 


Appeal from the Circuit Court for Madison county, to 
which the case had been transferred from the Circuit Court 
for Duval county. 


The facts of the case are stated in the opinion. 
A. W. Cockrell for Appellants. 

i John E. Hartridge and M. C. Jordan for Appellee. 
Tue CuizF-Justick delivered the opinion of the court: 


The facts in this case are fully set forth in Wilson vs. Fri- 
denberg, 19 Fla., 461, and in Fridenberg vs. Wilson, 20 
Fla., 8359. The case now comes before this court on an 
amended bill, to which Edgar C. Parkhurst and Daisy E. 
Parkhurst, heirs at law of Converse Parkhurst, deceased, 
are added as parties to the bill, and seeks to foreclose the 
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mortgage set forth in 19 Fla., 461, on Lots Nos. 2 and 5 in 
Block No. 25, in the city of Jacksonville. The bill prays 
that in case it should be adjudged by this court that the 
said mortgage be not a valid lien upon said mortgaged 
property or any part thereof, that oratrix may be subroga- 
ted to the lien of the taxes paid by her upon the same, and 
that said property be sold to pay said lien. 

The bill prays further that in case it be adjudged by this 
court that said mortgage be not a valid lien on said mort- 
gaged property or any part thereof, and that said Emily R. 
Wilson has a dower interest in the same or any part there- 
of, then that the interest of said Emily R. Wilson be sub- 
jected to the payment of the mortgaged debt aforesaid. 

The bill further prays that. in case it should be adjudged 
that the said mortgage is a valid lien on said property and 
a sale thereof be adjudged to pay said mortgage debt, and 
the amount realized from said sale be not sufficient to sat- 
isfy the decree that may be rendered in favor of your ora- 
trix, that oratrix may have a personal judgment for the 
deficiency thereof against the said Emily R. Wilson, as ex- 
ecutrix of Converse Parkhurst, and the said James Y. Wil- 
son. 

The defendants filed five pleas. The first one setting up 
that Lot 2 was the homestead of the testator, Converse Park- 
hurst, in bis lifetime and was used by him as such until his 
death, and has been used and occupied by his family con- 
tinuously since his death; that said Edgar C. Parkhurst 
and Daisy E. Parkhurst were not parties or in any wise 
represented in the proceeding and decree of November 9th, 
1878,.which decree is set forth in the case alluded to in 19 
Fla., 461. The second plea sets up the mandate of this 
court made when this case was here at the June term, 1882, 
directing the Circuit Court to enter an order allowing the 
pleas as to Lot No. 2. These pleas were overruled by the 
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Circuit Court. Complainant, in her amended bill, says 
that said Lot No. 2 was neither in law nor in fact the home- 
stead of the said Converse Parkhurst because at the time of 
his death he owed no debts. 

It is difficult to see how the decision of this court on this 
point in Wilson vs. Fridenberg, 19 Fla., can be misunder- 
stood. Judge Westcott, in delivering the opinion of the 
court in the case, says: “ As the matter has been argued 
however in the light of debts existing at the death of the 
homestead owner, and as we think in view of the conclusion 
we reach that it is not improper to state our conclusions in 
that aspect of the case, we do so. We think the rule con- 
trolling the disposition of the homestead property in that 
event is the same which controls in the event of no indebt- 
edness, except perhaps as to the extent. and degree of the 
estate which would pass to the heirs.” We think this de- 
cision states the law on the subject correctly, but correct or 
incorrect it is the law of this case and cannot be reviewed 
by us. 17 Wall., 283; 94 U.S., 499. 

The amended bill makes the case no stronger by averring 
that because the testator owed no debts at the time of his 
death that the property was not legally the homestead of 
Converse Parkhurst. The effect of the decision of this 
court in this case at the June Term, 1882, was to wholly 
eliminate from this controversy Lot No. 2. In either view 
of the alternative contemplated therein, that is whether 
Parkhurst, the testator, did or did not owe any debts at the 
time of his death, so far as the heirs at law, Edgar C. Park- 
hurst and Daisy E. Parkhurst, are concerned, it was the 
homestead of the testator. It was beyond his power to dis- 
pose of it by will. If he owed no debts his heirs at law 
were entitled to it by the laws of descent. If he owed 
debts they were entitled to it, by the laws of descent, freed 
from the debts by force of the constitutional provision of 
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homestead exemption. Brokaw vs. McDougall, 20 Fla., 
212; Wilson vs. Fridenberg, 19 Fla., 461; Constitution, 
Art. 9, secs. 1 and 8. We think it equally plain that Mrs. 
Wilson lost her right of dower in Lot No. 2 by not dissent- 
ing trom the will within the time allowed by law. The 
third plea of defendants as to Lot 5 sets up that said lot was 
purchased by the executors of Parkhurst some time after 
his death for use as an adjunct to the homestead, Lot No. 
2,on which the family resided, with money on hand, or the 
proceeds of notes due him at the time of his death. This 
plea was also overruled by the Circuit Court. 

The will of Parkhurst provides as follows: 

“ Second. I direct, and it is my will, that my business at 
Jacksonville and Palatka, Florida, be carried on by my ex- 
ecutrix and executor in the same manner as [ have con- 
ducted it, so long as in their judgment it shall be deemed 
best for my estate, to be closed and settled by them when- 
ever they think best to do so.” The only way that this 
property could be made subject to the payment of debts 
created by the executors after the death of Parkhurst was 
by showing that the property itself or the money employed 
n purchasing it, was a part of the fund used by the testa- 
tor in the business which he was conducting at the time of 
his death, and which by his will he directed should be car- 
ried on after his death by his executors. This point was set- 
tled by the decision of this court at June term, 1883, in 
Fridenburg vs. Wilson, 20 Fla., 359. The court said : 
*¢ When a testator directs his business to be carried on after 
his death prima facie, the only fund liable to subsequent 
creditors ot his executors carrying on the business is that 
which was employed in the business by the testator. To 
authorize such creditors to resort to any other fund for pay- 
ment, the testator, by his will, must give the power in 
clear and unambiguous language.” 
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Again: “No other portion of his estate is subject to 
debts incurred in the business by the executors except that 


which was employed in the business by the testator.” The 


The bill nowhere sets up that Lot 5, or the money used in 
purchasing it, was a part of the fund used in carrying on 
the business of the testator, and we are bound to presume 
in the absence of allegations and proof to the contrary that 
it was not a part of such fund, and not liable to be made 
subject to the debts created by the executors. The result 
is that the mortgage is of no more binding force on Lot 5 
than upon Lot2. Theorder of the Circuit Court authoriz- 
ing the executors to mortgage the property was void as to 
the infants Edgar C. and Daisy E. Parkhurst because they 
were not parties, and it “does not,” in the language of 
Judge Westcott, “operate to enable her,” the executrix, 
“to mortgage an estate of another person, which estate 
was not controlled by the will.” The bill prays that the 
complainant may be subrogated to the liens of the taxes on 
the property paid by her, and that said property may be 
sold to satisfy the same. So far as the infants Edgar C. 
Parkhurst and Daisy E. Parkhurst are concerned the pay- 
ment of taxes was wholly voluntary on the part of com- 
plainant, and she is not entitled to re-imbursement from 
them. The payment of taxes which were a charge on the 
estate by Emily R. Wilson, the executrix, if made by her 
was an outlay of money “ properly incurred in the execu- 
tion ot the trust.” Perry on Trustees, 910. If paid by 
complainant in pursuance of an agreement to do so with 
the exccutrix, or if paid by complainant to protect a sup- 
posed mortgage wherein the executrix had agreed to pay 
the taxes and assessments, and had failed to do so through 
the right of the executrix to re-imbursement, complainant 
would ordinarily “ have an equitable right very like a lien 
to resort to the same fund tor payment when their remedy 
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against the executor is unavailing.” Fridenberg vs. Wil- 
son, 20 Fla., 359. In this case no such equitable right ex- 
ists in favor of complainant, for the reason that the execu- 
tors have wasted the assets of the estate, and have no right 
to re-imbursement from the estate. 

With these views of this case it becomes unnecessary for 
us to consider the other prayers in the bill predicated upon 
‘the contingency that we should hold the mortgage to be a 
valid lien, or the action of the Circuit Court on pleas 4 
and 5. 

A decree is here rendered dismissing the bill, but with- 
out prejudice to any suit either in law or in equity against 
the parties interested. 





Cuartes H. Jones, APPELLANT, vs. H. E. McCa.ium, 
APPELLEE. 


1. A ‘consideration of some kind is absolutely necessary to the form- 
ing of a good contract.’ To constitute a legal consideration 
the acts to be mutually done must of benfit and advantage to 
the promissor, or of detriment or inconvenience to the promisee. 


2. When an agreement is made between A. and B., by which B. agrees to 
pay to A. asum certain for one year’s services to be rendered by A. 
to B., and further agrees that in the event of A.’s death before the 
fulfillment of the contract to pay said sum without abatement to 
A.’s wife, said agreement, so far as it contemplates a payment by 
B., if no services whatever are performed by A., is a nudum 
pactum and void. 

3. When B. agrees to pay A., or in the event of the death of A. before 
the fulfillment of the contract to the wife of A., a certain sum 
of money for one year’s services, a part performance of the ser- 
vices by A. before his death is a sufficient consideration to enable 
the wife of A. to recover the entire sum promised by B. It is 
an agreement to pay a fixed amount whether the services are per- 
formed in whole or in part. 
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Appeal from the Circuit Court for Duval county. 

The facts of the case are stated in the opinion. 

R. B. Archibald for Appellant. 

Jno. T. § Geo. U. Walker for Appellee. 

Tue Cuter-JustIce delivered the opinion of the court : 


This suit was brought by the appellee, H. E. McCallum, 
widow of H. B. McCallum, on the following agreement: 
“T promise to pay to H. B. McCallum, or in the event of 
his death before the fulfillment of this obligation, to his 
wife, H. E. McCallum, one thousand dollars in equal 
monthly installments, commencing from this date, in con- 
sideration whereof the said H. B. McCallum promises to 
write for the editorial colums of the Times-Union newspa- 
per, or by whatever name I may choose to call the news- 
paper to result from the consolidation of the Times and 
the Florida Union, from time to time, during the period of 
one year next ensuing, on matters of public interest 4s his 
health will permit, and as may accord with his sentiments, 
and to give me the benefit of his advice and counsel touch- 
ing the conduct of said newspaper, and in any way he can 
with propriety and a due regard for his health promote 
and aid the successs of the said newspaper, but all obliga- 
tions and promises on his part herein contained shall cease 
with his death: Provided, that I shall have the right to 
reject or decline any article that may be contributed by him 
for any reason satisfactory to me, and further agree and 
promise to pay tothe said McCallum, or in the event of his 
death to his wife, five hundred dollars, only, however, in 
the event that at the end ot one year from the commence- 
ment of the printing of the said consolidated newspaper 
the net income of said newspaper, from its circulation and 
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advertising and job departments, shall amount to not less 
than seventy-five hundred dollars. 

“At Jacksonville, Florida, this February 1st, 1883. 

“ Signed, C. H. Jonzs.” 

The defendant filed his plea, setting up that the said H. 
B. McCallum died in a day or two after making the con- 
tract, and that he never wrote anything whatever for the 
columns of said newspaper, that he never gave defendant 
any advice or counsel touching the conduct of said paper, 
and that he did not in any way promote or aid the success 
of the said newspaper, “ wherefore by reason of the utter 
failure of the said H. B. MCallum to do or perform either 
of the acts agreed by him to be performed the consideration 
for said promise wholly failed.” 

To this the appellee demurred. The demurrer was sus- 
tained by the court and appellant appealed. 

The sustentation of the demurrer is the only error as- 
signed. 

The agreement says: “I promise to pay to H. B. Me- 
Callum, or in the event of his death before the fulfillment of 
this obligation, to his wife, * * * one thousand dollars 
in equal monthly installments, * * * in consideration 
whereof the said McCallum promises to write for the edi- 
torial columns of the Times-Union * * for one year. 
* * But all obligations and promises on his part to cease 
with his death.” If McCallum should die immediately 
after signing the contract and before doing any of the 
things mentioned in it, Jones was to pay the same sum to his 
widow that he was to pay McCallum himself if he had 
lived and performed his part of the agreement. In so far 
as it bears this construction it was void on its face. It is 
equivalent to an agreement to pay a sum certain for 
certain services to be rendered with the further agreement 
to pay the same sum if the services were not performed. 
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To require Jones to pay the sum agreed on whether Mc- 
Callum should perform the services or not would in the lat- 
ter event be to force him to pay moncy without receiving 
the slightest benefit or advantage therefor to a person who 
had not been put to any detriment or even inconvenience. 
Now one or the other of these things, benefit or advantage 
to the promissor or detriment or inconvenience to the prom- 
isee, are necessary to make a legal consideration. Here 
there is neither. The law aptly terms an agreement to do an 
act or to pay money or other thing where there is no con- 
sideration for ita nudum pactum—a naked agreement—a 
promise without legal support, which the law will not en- 
force, no matter whether verbal or written, or however 
earnestly and solemnly made. 

The contract in this view is void for want of considera- 
tion, that is to say, so far as it promised payment for no 
service whatever. The promise to H. B. McCallum to pay 
to him a sum certain for certain services would be free from 
the objection of a want of consideration. A promise is a 
sufficient consideration to support a promise. But when a 
promise to pay is made upon the consideration of a prom- 
ise to perform certain services, before payment can be de- 
manded the services must be performed. If the services 
are not performed the consideration has failed and the prom- 
ise based thereon is discharged. 

In this case the plea alleges that no service of any kind 
was performed. The demurrer to the plea admits its truth. 
There can be but one determination of the question. If no 
service was performed no pry wasdue. The practical result 
of a want of consideration and failure of consideration are 
the same. In the first case the agreement is void; in the 
second the agreement is valid at the time of making, but 
cannot be enforced because of subsequent failure of the con- 
sideration on which it was based. 
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We think the counsel for appellant puts the proper con- 
struction on this very peculiar agreement. Hesays: “The 
‘clear inference to be drawn from it is that Jones is to pay 
so much money for some benefit dependent as to extent and 
amount upon the length of time he should live and ability 
and strength to do the work.” Again, “had anything been 
done by McCallum under the contract we admit that Jones 
might have been liable for the full year’s compensation.” 
We believe that the agreement meant, “if you commence 
these services the full amount shall be paid whether you 
finish them or not.” In that view a part performance, no 
matter how slight, would have furnished a sufficient con- 
sideration to have authorized a demand of the one 
thousand dollars, We do not think that the agreement 
meant to pay in the event no service whatever was per- 
formed, and if it did, as we have seen, such a promise was 
void. 

Judgment reversed and cause remanded. 





Ann E. WHITE ET AL., APPELLANTS, vs. STALEY’s ExeEcu- 
TORS, APPELLEES. 


1. Rule Seven of the ‘‘ Rules of Practice for the Government of Circuit 
Courts in Suits in Equity”’’ is the only authority for the issue of 
an execution on a decree in equity for the payment of money. 
The rule does not authorize the Clerk of the Circuit Court to 
issue an alias execution when the original is lost or destroyed. 


2. A paper purporting to be an alias execution issued on a decree in 
equity, for the paymentof money, by a Clerk of a Circuit Court, 
without an order of the court in which said decree was rendered, 
is a nullity. 

3. Rule Seven of the Rules, supra, does not adopt the provisions of sec- 

tions 3 and 5, McClellan’s Digest, pp. 521, 522. It adopts only 

the form of executions used in the Circuit Courts in a suit at 
common law. 
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Appeal from the Circuit Court for Jackson county. 


Judge Walker, of the Second Circuit, sat in place of Mr. 
Justice Raney, disqualified. 


The facts of the case are stated in the opinion. 

Liddon ¢ Carter tor Appellants. 

J. F. McClellan for Appellees. 

Tue Curer-Justice delivered the opinion of the court: 


In the trial of this cause, which was an action of eject- 
ment, in the Circuit Court, the appellants, who were plain- 
\ tiffs below offered in evidence two executions, which were 
vi issued by the Clerk of the Circuit Court of Jackson connty, 

on the 22d day of September, A. D. 1881. One of these 
executions was issued on a decree in chancery in favor of 
T. and J. M. White, entered and enrolled on the 11th day 
of May, A. D. 1867, against John R. Ely and John F. 
Hughes, as executors of the last will and testament of 
Francis R. Ely, deceased. The other was also on a decree 
in chancery of same date, against the same parties in favor 
of Alexander 8S. Merritt. Both of these executions were in 
the form of an alias or pluries, and showed on their faces 
that another execution had already issued on the same de- 
j crees. Attached to each one of these executions was an affi- 
davit of the attorney of the appellants, alleging that an exe- 
cution had been regularly issued on said decrees, but that 
the same had been lost or destroyed, and that he was un- 
able to find said executions, and that he had made diligent 
search for them in the sheriff’s office. To the introduction 
of these executions in evidence, the appellees, who were de- 
fendants below, objected. The court refused to admit them in 
evidence, to which ruling the plaintiffs excepted and assign 
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here such refusal of the court as error. It will be observed 
that these executions were issued on decrees in equity for 
the payment of money solely. 

The statute, sec. 46, p. 165, McClellan’s Digest, gives to a 
decree for money the same lien on lands and tenements as a 
judgment at law. There is no statutory provision for the 
issuing of an execution on a decree in chancery. The only 
authority for it is to be found in Rule 7, “Rules of Circuit 
Court in Suits in Equity.” which is as follows: “ Final pro- 
cess to execute any decree may, if the decree be solely for 
the payment of money, be by a writ of execution in the 
form used in the Circuit Courts in suits at common law.” 
This rule makes provision for the issue of but one execu- 
tion. Where there is a power in the Clerk to issue more 
than one, upon the return of the original, the issue by him 
of an execution without a return of a former one is an 
irregularity merely in the exercise of a granted power, 
which cannot be attacked in a collateral proceeding for the 
recovery of property sold under it, and is only voidable. 
Moseley vs. Edwards, 2 Fla., 429. But where the power 
does not exist in the Clerk, either because it was not origi- 
nally vested in him, or that by its exercise in a single in- 
stance he has exhausted the power, an execution issued by 
him is void. 

It has been suggested that the rule queted above adopts 
the statute in McClellan’s Digest, pp. 521, 522, secs. 3 and 
5, providing for the issue of executions on judgments at 
law. The rule, in our opinion, does not go to this extent. 
It provides only that an execution may issue on a decree for 
money and adopts the form of the execution used at com- 
mon law. It is a rule of court, adopted from the rules of 
the Supreme Court of the United States, and it is to be 
presumed that when they used the word form they meant 
it in its received legal definition and acceptation. 
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If it were found in a statute law there might be some ex- 
cuse for guessing what the legislature meant, but found in 
a rule of court, we do not feel at liberty to attach any other 
meaning to it than the language conveys. 

There was no error in refusing to permit the executions 
to be read in evidence to the jury, and the judgment is af- 
firmed. 








Scottish Union AND NartionaL Insurance Company, 
APPELLANT, vs. Davip Pretty, APPELLEE. 


Where a policy of insurance taken upon a building provides that ‘‘if 
the assured be not the owner of the land on which said building 
stands by title in fee simple, and this fact is not expressed in the 
written portion of the policy,’’ it shall be ‘‘ void,’’ and upon a 
trial it appears that the fact of his not being such owner does not 
appear in the policy, and it is shown that the assured was, at most, 
the owner in fee of only an undivided interest in the land, and 
there is no evidence that the assurer has waived, or is estopped 
from insisting upon such provision as a defence, the verdict 
should be for the assurer. Under such circumstances a verdict 
for the assured should be set aside and a new trial granted. 


Appeal from the Circuit Court for Duval county. 
The facts of the case are stated in the opinion. 
y? M. C. Jordan for Appellant. 

W. B. Owen for Appellee. 


Mr. Justice Raney delivered the opinion of the 
court : 


The appellee sued the appellant to recover for the dam- 
age done by fire to a building upon which he had taken a 
policy of insurance in the appellant company. A copy of 
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the policy is annexed to the declaration as ‘a part” thereof 
and the original was read in evidence. One of the provis- 
ions of the policy is that it shall be “void ” if the property 
insured “be a building, or buildings, and the assured be 
not the owner of the land on which said building, or build- 
ings stand, by title in fee simple, and this fact is not ex- 
pressed in the written portion of the policy.” One of the 
pleas is that the appellee was not the owner in fee simple 
of the land. There was a verdict and judgment for him, 
and a motion by the company for a new trial was overruled. 
The policy as annexed to and made part of the declaration, 
and as introduced in evidence, shows that the fact of his 
not owning the land “ by title in fee simple” is not “ ex- 
pressed in the written portion of the policy.” Upon the 
trial the appellee put in evidence, the appellant consenting, 
a copy of a deed from Isaiah D. Hart,of April 18th, 1851, 
which deed conveyed the land, on a part of which the 
building involved stands, to“Susan Petty and her children 
begotten by her husband, David Petty, their heirs and as- 
signs.” Appellee testified that he was the David Petty 
mentioned in the deed, and that he built the house at his 
own expense with the consent of his children, and has 
rented it, and collected and used the rentals for his exclu- 
sive benefit. He also says that when he went to the agent 
of the company to insure the property the agent did not 
ask him specifically as to his title tothe land. The agent, 
George E. Schnabel, says: “ Petty, in obtaining the policy 
of insurance, did not disclose his title truly as required by 
the provisions of the policy. If I had been informed by 
him or had otherwise known that he was not the sole, ab- 
solute, and unconditional owner of the propertyy or that he 
had no fee simple title to the land upon which the building 
stood, I would not have insured or executed a policy to him 
or have assumed the risk as the agent of the defendant.” 
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There is no evidence of the death of Susan Petty except 
that John, Joshua and Susan Petty, each testified that they 
have an interest in the land as heirs of Susan, who they 
say was their mother, David being their father. They 
claim no interest in the building, or its rentals. The Cir- 
cuit Judge, at the request of the appellant, charged the 
jury, in effect, that the deed from Hart, if made, vested a 
fee simple title to the land conveyed in Susan Petty. 

If there was any written application for the insurance it 
has not been introduced in evidence. If there was one, 
and it contained any statement showing that the applicant 
informed the agent and his company of the real condition 
of the title to the land, it has not been developed. The 
testimony precludes the idea that the appellee either ver- 
bally or otherwise informed the agent of the real status of 
the title, and prevents us from assuming that the absence 
of the statement that the appellee is not the owner in fee 
simple is due to the negligence, fraud or mistake of the 
agent in not putting it there, although he had been ex- 
pressly informed that the appellee was not such owner. 
The effect of the testimony of the appellee on this point is 
that the agent did not ask-him specifically as to his title to 
the land, and the effect of that of the defendant is that 
- Petty did not disclose his title traly and make known that 
he was not the owner in fee simple. Whether the agent 
asked generally as to ownership, is not disclosed. We 
will not assume that he did. The most favorable conclu- 
sion that can be reached for the defendant is that there was 
no written application and in fact nothing to control the 
contract of insurance as made by the terms of the policy. 
“The recital in a policy that it is based upon an applica- 
tion does not make the application essential. A policy 
so stating, but issued without any written application, is 
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valid asif issued upon the written application, but its ref- 
erences to the application have no force or effect. Where 
there is no application the insured is bound by the condi- 
tions of the policy which he accepts and holds without 
objection. That he never read it is not the fault of the in- 
surers.” May on Insurance, §167 and citations. 

“ Wesee nothing in the testimony to control the plain 
provisions of the contract made by the terms of the policy 
that the policy should be void if the appellee was not the 
owner of the land by title in fee simple. It cannot be said 
that this is an immaterial provision. The language used 
settles this point tor both judge and jury, as well as the 
parties. May on Insurance, $156. The appellee took the 
policy with this feature in it, and there is nothing to show 


_any waiver of it by the company. May on Ins., $2946 ; 


79 N. Y., 230; 49 Wis., 322. Assuming that the wife 
and mother is dead, and that the charge of the judge as 
to the effect of the deed was correct, (of which we 
say nothing) and certainly no more favorable construction 
for appellee can be placed upon it, he was not “ the owner 
of the land by title in fee simple.” Phelps & Co. vs. 
Knox Co. M. Ins. Co., 20 Ohio, 174; 3 Allen, 213. 

There is nothing in this record showing that the policy 
was not read by appellee or that any of its provisions were 
not understood by him or that he was an ignorant man. 
We make this statement merely to show how squarely the 
ease stands upon the contract as written, and not as indicat- 
.ng what the effect would be did the record make such a 
showing. 

We think a new trial should be granted, and we so order 
without disposing of the other questions presented as none 
of them could change the result. 
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Joun L. Green, Puarntirr in Error, vs. Tue Strate or 
FLoRIDA, DEFENDANT IN ERROR. 


In civil suits, generally, presumptive evidence as distinguished from di- 
rect evidence of marriage is prima facie sufficient, as when a man 
and woman cohabit together, and speak of each other as husband 
and wife, and of the circumstances of their marriage, and the 
like, but in suits where criminal conversation, adultery, polyga- 
my, &c., constitute the essence or foundation of the action, a 
more rigid rule is required. In such case presemptions do not 
apply, and in order to convict the defendant the marriage must 
be proven. 


Writ of Error to the Circuit Court for Marion county. 
The facts of the case are stated in the opinion. . 


S. D. McConnell and Miller ¢ Spencer for Plaintiff in 
Error. 


The Attorney-General for Defendant in Error. 


Mr. JusticE VANVALKENBURGH delivered the opinion 
of the court : 


« In April, 1884, at a regular term of the Circuit Court 
held in Marion county, the plaintiff in error, John L. 
Green, was indicted for polygamy. Such indictment 
charges that on the 16th day December, 1866, in the county 
of Marion, John L. Green was married to one Emeline, that 
on the 28th day of February, 1884, he married one Lizzie 
Givens, Emeline, his former wife, being then alive, and 
said Green never having been legally divorced from the 
said Emeline. The defendant pleaded not guilty. Was tried 
and found guilty. The detendant’s counsel then made a 
motion for a new trial upon several grounds, among others 
“because there was no evidence that the defendant was 
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ever married to Emeline.” The court overruled this mo- 
tion and the defendant duly excepted to such judgment and 
brought his writ of error to this court. The evidence as 
appearing in the record before us is as follows: D.S. Du- 
frees testified: “I know the defendant, a colored man, he 
came to Florida in 1867. He was then living with Eme- 
line as his wife, a colored woman. He lived with her as 
man and wife and continued so to live until the day 
, 1884, when he was married tofLizzie Givens. Eme- 
line is still living. I only know he came from South Caro- 
lina with her and raised a family of children by her. T 
also know that she had one child,a mulatto, born before 
he lived with her. He always treated Emeline and held 
her out as his wife.” ) 

To this ‘evidence defendant’s counsel objected as being in- 
sufficient to prove the marriage. 

The court overruled the objection and defendant ex- 
cepted. Samuel H. Owens then testified: “I know the 
defendant. Knew him before he came to Florida. He 
was a slave and also Emeline. They were living together 
in 1855. He came to Florida in 1867, and since he came 
here he has lived with Emeline as his wife. He lived with 
her in South Carolina before he came hereand she had several. 
children by him. She had one child, a mulatto, before he 
lived with her. I don’t know whether the father of the 
child is living or not.” 

W. A. Wilkinson testified: “I am an ordained minister 
of the Gospel. I performed the marriage ceremony between 
John L. Green and Lizzie Givens on the day of ‘ 
1884.” 

The defendant offered no witnesses, and the foregoing is 
all the evidence in the case. | 

Our statute (McClellan’s Dig., 375, sec. 4,) provides that 

“ whoever having a former husband or wife living marries 
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another person or continues to cohabit with such second 
husband or wife in this State shall,” &., be deemed guilty 
of polygamy and be punished, &. By section 7, chap. 149, 
McClellan’s Digest, page 753, chap. 1552, Laws 1866, it is 

provided that “in all cases where colored persons have re- 
sided and lived together as husband and wife, and have be- 
fore the world recognized each other as husband and wife, 
they shall be deemed and taken to be husband and wife as 
tully and lawfully as if the marriage had been solemnized 
by a proper officer legally authorized to do and perform the 
same, and all children born of such parents are hereby legit- 
imized and made heirs of their parents and capable of in- 
heriting under the laws of this State, as though he, she or 
they had been born in lawful wedlock.” 

This statute in no way changes the rule to be applied in 
this action for polygamy. These parties came into this 
State subsequent to the passage of that law. At common 
law cohabitation and repute were always adequate in ques- 
tions of legitimacy, and such proof would be sufficient in 
most civil actions. In a criminal case, however, presump- 
tions do not apply. In cases of polygamy it has always 
been held that in order to convict the defendant, the mar- , 
riage must be proven by evidence other than of cohabita- 
tion and repute. In the case of Burns vs. Burns, 13 Fila., 
369, this court having this question of the sufficiency of 
the proof of marriage before them say in the head note: 
“Tn civil writs, generally, presumptive evidence, as distin- 
guished from direct evidence of marriage, is prima facie 
sufficient, as where a man and woman have cohabited to- 
gether, speaking habitually to and of each other as husband 
and wife, and of the time and circumstances of their mar- 
riage, and the like; but in suits where criminal conversa- 
tion, adultery, &c., constitute the essence or foundation of 
the action, a more rigid rule is required.” In the opinion 
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in the same case the court cite and approve from Bishop 
on Marriage and Divorce, the following: “ When parties 
are living together as husband and wife, the legal: presump- 
tion, favoring innocence, is that they are persous married 
to one another, and not persons living in the violation of 
morality, and decency, and law. But when the issue to be 
decided in the case is such as to show that the one against 
whom it is decided had violated morality,and decency, and 
law, if the other party were married toa third person, then 
no presumption of such marriage can arise simply from co- 
habitation as husband and wife. In prosecutions for crim- 
inal conversation, and upon an indictment for adultery, 
there must be direct evidence of the marriage, in distinction 
from presumptive evidence.” Such positive evidence is 
equally necessary upon an indictment for polygamy in or- 
der to a conviction. 1 Bishop on Marriage and Divorce, 
§§441, 442, &.; Brown vs. State, 52 Ala., 338; Case vs. 
Case, 17 Cal., 598; Clayton vs. Wardell, 5 Barb., 214; 2 
Wharton’s Criminal Law, $1696; Chamberlain vs. Cham- 
berlain, 71 N. Y., 423; Clayton vs. Wardell, 4 Comstock, 
230. 

_ In this case there is not the semblance of evidence that 
the defendant was married to Emeline, and consequently 
that he was guilty as charged in the indictment. 

The judgment is reversed and a new trial awarded. 





James D. Goss, APPELLANT, vs. Mary E. FurRMAN, AND 
Mary E. Furman, Executrix, APPELLEE. 


An agreement by which a husband and wife undertake to convey lands 
owned by the latter as her separate property under the Consti- 
tution or statute of Florida, and as to which she has not made 
her acknowledgment on a separate examination, is void as to the 
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wife, and equity will not specifically enforce it against her, al- 
though the party seeking relief has paid the consideration, and 
is in possession. That this rule would be altered by the fact that 
she had made such an acknowledgment—neither admitted nor 
passed upon. 


Appeal from the Circuit Court for Alachua county. 


Appellant filed his bill in the court below against the 
appellee praying that she be enjoined from proceeding fur- 
ther in an ejectment suit against appellant, for the recovery 
of possession of certain land, and that she be compelled to 
excute a conveyance in fee of said land to appellant. The 
bill alleged that on July 1, 1878, appellee was a married 
woman and was seised and possessed in her own right un- 
der the constitution and statutes of Florida, of certain 
lands. That she and her husband made a written contract 
with appellant, whereby they agreed to convey to appel- 
lant the lot of land specified in the bill, in consideration of 
the erection and operation of a saw-mill, and other mills 
and buildings, which the appellant agreed to put upon the 
land within a certain time. That appellant erected and 
operated the saw-mill on said land, and thereby greatly en- 
hanced the value of adjacent lands of appellee. That the 
husband of appellee, with her consent, signed an agreement 
extending the time for erecting the other buildings, and 
that appellant “substantially ” complied with the condi- 
tions of the original agreement as to such other buildings. 

That appellee and her husband trequeutly promised to 
convey said land to appellant, but failed to do so, and be- 
gan said action of ejectment against him. That the hus- 
band has since died. 

Upon filing his bill appellant applied to the Circuit 
Court for an injunction to restrain proceedings in said 
ejectment suit, which injunction was refused, and, there- 
upon, he appealed to this court. 
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Goss ¢ Duncan for Appellant. 
Finley ¢ Thompson for Appellee. 


Mr. Justice Raney delivered the opinion of the 
court : 


In Lewis et uz. vs. Yale, 4 Fla., 418, it is held that a 
Jeme covert is not competent to enter into contracts so as to 
give a personal remedy against her. Mrs. Lewis did not 
sign the contract to convey, but it was contended upon be- 
half of Yale that the contract was made by both of the 
appellants, she assenting and acting through her husband. 
This eontention was not yielded by the court, still it was 
true “that the consideration expressed is for services ren- 
dered to both Lewis and wife in the partition suit, and the 
tract of land to be conveyed is to be carved out of the 
lands decreed in the suit as the property of the wife; yet 
there is not one word which evinces an intention to bind 
her or to make her a party to the covenant. * * * It 
may be as well, however,” say the cqurt “to state * * 
that the respondent's case, as made by the bill, would not 
have been aided if Mrs. Lewis had signed the contract 
with her husband.” Aylett vs. Ashton,1 M. & C., 105. 
In Dollner, Potter & Co. vs. Snow et al., 16 Fla. 86, the suit 
was on a promissory note made by Mrs. Snow to Ginnity, 
and endorsed by Mrs. Spear. Ginnity assigned it to ap- 
pellants, who were plaintifts. The complaint alleged that 
the consideration for which the note was given was prop- 
erty purchased and held by the two married women as 
their separate estates, and prayed that the amount of the 
note be levied and collected out of their separate estates. 
There was demurrer that the complaint does not state facts 
sufficient to constitute a cause of action, and it was sus- 
tained. “The statute further provides,” say the court, 
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“that married women may become seised and possessed 
of real and personal property during coverture by bequest, 
demise, gift, purchase or distribution, not to be subject to 
the debts of the husband, but to remain in his care and 
management without liability to account. It is also pro- 
vided that the husband and wife should join in all sales, 
transfers or conveyances of the property of the wife, and 
that the real estate of the wife should only be conveyed by 
the joint deed of the husband and wife, according to the 
laws of Florida regulating conveyances of real property. 
* * * The position taken by counsel is that the wife 
having been given power to acquire property by purchase, 
carries with it a corresponding liability on her part for the 
purchase money, and that her contract (in this instance her 
promise to pay) is binding upon her. The Constitution (Art. 
4, sec. 26) and statute,do not enable the wife to bind her 
person either at law or in equity by contract, or subject her 
to be sued at law.” The conclusion reached “ upon princi- 
ple and authority ” is that the wife’s promissory note is not 
effective to bind her person either at law or in equity, and 
that neither the Constitution nor the statute give her to 
this extent the power of a feme sole. 

Mr. Bishop (Vol. 1, sec. 601,) says that though the stat- 
utes authorizing femes covert to convey land ought to be con- 
strued to comprehend everything properly belonging to a 
contract of actual sale, yet it does not qualify them to 
enter into a valid executory agreement to sell, and if such an 
agreement could be made binding it plainly must conform to 
the statutory directions concerning the executed deed, and 
further that in England, and the States generally, except 
Pennsylvania, no executory agreement to convey, formal or 
intormal, with or without the concurrence and joinder of 
the husband, will bind the wife, nor will a court of equity 
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give such an agreement effect by decreeing its fulfillment 
against her. Story Eq., 1391, and note (A.) 

In Maine, in a case where a husband and wile were 
seised of an undivided share in lands in her right, and 
they, in order to make a just partition among the proprie- 
tors, agreed by parol to convey her interest in one tract to 
the ancestor of the complainant, and suffered such ancestor 
to go into possession, and she died before making the con- 
veyance, and her heirs brought ejectment and the complain- 
ant’s bill prayed an injunction against the proceeding at 
law, the injunction was refused, and it was held that “an 
agreement by a married woman for the sale of her real es- 
tate, although made with the assent of her husband, and 
for a valuable consideration, is void in law, and will not be 
enforced in equity.” 15 Me., 304; 3 Me.,350. The same 
doctrine is laid down in 3d N. J. Eq. Reports, 65. In 
Martin vs. Dwilly, 6 Wend., 9, it was held that “a deed to 
lands executed by a feme covert together with her husband, 
but not acknowledged by her pursuant to the statute, con- 
veying lands belonging to the feme, and the payment of 
the consideration money by the grantee, is not such an 
agreement to convey as will be enforced’ against the heirs 
at law ot the feme by a decree for specific performance.” 
The complainant in this case was in possession, the consid- 
eration had been paid by him, and he had laid out consid- 
erable sums of money in the improvement of the premises, 
and was proceeding to make others when the ejectment 
was brought by the heir of the feme covert. The injunc- 
tion against the ejectment was dissolved by Chancellor 
Walworth, and its dissolution affirmed by the Court of Er- 
rors. “It certainly will not be contended,” says Justice 
Southerland, “that the conveyance in this case can have 
any greater effect than an express covenant on the part of 
the husband and wife to convey, and [ apprehend that 
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such a covenant made during coverture would be absolutely 
void against the wife and her heirs, both at law and in 
equity.” In Butler and Atwater vs. Buckingham, 5 Conn., 
492, cited in 6 Wendell, 17, the purchasers who sought an 
injunction held under a penal bond of husband and wife, 
the condition being that the wite would quit-claim her 
right of dower. They had entered into possession and 
held twenty years, and had made valuable improvements 
with the knowledge of the wife, (the defendant,) and her 
husband, who had since died. The relief was denied, and 
it was held that the agreement of feme covert with the as- 
sent of her husband tor the sale of her real estate was ab- 
soutely void at law, and not enforceable in equity.” See 
19 Md., 5; 5 Ala., 610. 

Chancellor Kent lays it down that though a wife may 
convey her estate by deed she will not be bound by a cov- 
enant or agreement to levy a fine or convey her estate. 2 
Kent, 168. If it be held that an agreement to convey her 
real estate made by a wife, and in which her husband has 
joined, is covered by our statute, it would certainly be essen- 
tial that there should be a separate acknowledgment by 
her accompanying it. There is none in this case, nor am [ 
at all satisfied that it would alter the case if there were 
one. 

Mr. Bishop also states that it has been held that if the 
purchase money has been paid to the wife on the contract 
she cannot avoid it without refunding the money, since to 
permit her to do so would be to give license to her fraud. 
In Tennessee, where the purchase money had been paid and 
the purchaser put into possession, the wife’ brought eject- 
ment. The purchaser having died her heirs filed a bill in 
equity:to have a specific execution of the contract, or if 
that be not allowable to have the purchase money refunded, 
and compensation for improvements, with a prayer for gen- 
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eral relief, and in the meantime to have the ejectment pro- 
ceeding enjoined. The Chancellor refused a specific execu- 
tion, but decreed a refunding of the purchase money and 
declared it a lien on the lot, and that the improvements 
which had euhanced the permanent value of the lot should 
be set off against the rents. The refusal of specific per- 
formance was affirmed and the wife’s covenant to convey 
was held to be simply void. The balance of the decree was 
affirmed. This case is referred to by Mr. Bishop. In the 
case at bar there was no money paid to the wife as a con- 
sideration for the lot of land. 

The bill before us is not framed with a view to a rescis- 
sion of the contract but prays strictly for its specific per- 
formance. If it be that there is a remedy in equity upon 
sucha theory against the husband’sestate or against the wile’s 
property, the relief cannot be granted under the general 
prayer of this bill, because it would be wholly inconsistent 
with the special relief prayed. 6 Wend., 19; P. & G. R. 
R. Co. vs. Spratt and Callahan, 12 Fla., 26. 

We do not mean to express any opinion however as to 
what relief, if any at all, the appellant is entitled to, or what 
forum must be resorted to. Lewis & Wife vs. Yale, 4 Fla., 
418. It is not very easy te ascertain from the bill exactly 
what he has done in the performance of his contract and 
when it was done. We are clear that the contract cannot 
be specifically enforced against Mrs. Furman, and that con- 
sequently the injunction was properly denied on this bill. 

The complainant will have an opportunity to make any 
proper amendments on the case being remanded. The de- 
cree is affirmed. 
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Joun W. Howe, J. C. Gresitzy, AssigNezE, APPELLANT, 
vs. Wa. T. Drxon & Bro., APPELLEES. 


1. A deed of assignment preferring certain creditors, and providing 
that the assignee after the payment of said creditors should 
‘‘distribute and pay the remainder of said proceeds ratable and 
in equal proportion to my other creditors in satisfaction and 
release of all my debts by me owing,”’ is void as to creditors. 


2. A deed of assignment containing a clause for a pro rata payment of 
the remaining creditors, after certain other preferred creditors 
were paid, and providing for a return of any surplus there might 
be to the assignor, is void as to creditors. 


Appeal from the Circuit Court for Duval county. 
The facts of the case are stated in the opinion. 
C. P. & J. C. Cooper for Appellants. 


‘The first assignment of errors brings up the principal. 
question involved in this suit, and that is whether or not 
the court below erred in giving the charge that it did give 
construing the assignment from Howell to Greeley put in 
evidence in this cause. 

In the first place we insist the language used in this as- 
signment, which embraces the alleged provision enforcing 
a release by creditors taking under it of their debts being 
allowed to participate in the assigned assets, does not prop. 
erly call for or bear the construction put upon it by appel- 
lees’ counsel in the court below. 

It is contended by appellees that this assignment is void 
and passed no title to J. C. Greeley of the goods levied on 
in attachment by appellees because the assignment calls for 
a full acknowledgment of satisfaction and release of their 
entire debt by each creditor demanding payment out of 
Howell’s assets under said assignment, and that that pro- 
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vision is a “ hindering, delaying and defrauding ” creditors 
within the meaning of the statute and renders void this in- 
strument. We say that in the most extreme cases, going 
farthest in declaring assignments void for this reason, that 
it is only in cases where the assignment in terms demands 
a release to be executed by the creditor within a given time 
on a condition precedent to being paid their pro rata under 
the assignment. An examination of the New York cases 
on which all of said doctrines stand originally for a founda- 
tion, shows that such is the fact. Now what is the provis- 
ion in this case—this is the language: “ To distribute the 
remainder of said proceeds ratable and in equal proportion 
to my other creditors in satisfaction and release of all my 
debts by me owing.” Now what does this provision, all 
taken together, mean?—only that each creditor is to be paid 
in ratio as his debt was to all the debts, and this payment 
should be in satisfaction and release of the ratable and pro- 
portionate part of debt paid, or that assignee get a release 
if he could. There is no provision here as in every assign- 
ment declared void that the payment must be in acknowl- 
edged release by each creditor of his and each of their sev- 
eral debts. The provision is “ in satisfaction and release of 
all my debts by me owing,” that is, jast as far as the assets 
remaining in the assignee’s hands would admit. This part 
of the provision is not a condition addressed to creditors 
but is an instruction to the assignee to pay all of assignor’s 
debts as far as possible, and there is no express demand of 
a release or exclusion if one is not given by each creditor. 
11 Wendell, 187. 

That construction is to be put upon language in an instru- 
ment which will carry out intention of the parties, give it 
a fair, honest, valid significance, and make the instrument 
most for the beneficiaries or grantees; under these rules the 
construction we contend for is the proper one to give this 
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language. Jenett vs. Woodward, 1 Edwards’ Chy., 197; 
8 Cowen, 284; 20 Missouri, 463. 

But if we admit this provision of the assignment to 
amount in effect to a stipnlation or requirement for a re- 
lease and discharge in full by each creditor as a condition 
upon which alone he can be paid his pro rata of the residue 
of debtor’s estate after paying preferred creditors, there, we 
say, such a provision is valid, both on authority and on 
principle. 

Let us examine the authorities. 

In Florida we have no statute governing assignments by 
an insolvent debtor save in cases of limited partnership, 
which does not apply in this case. 

The Supreme Court’ of this State have not had this ques- 
tion before them of a provision for a release in 
full by creditors taking a pro rata share under an assign- 
ment, but they have distinctly decided in two cases that 
debtors might prefer creditors in making an assignment, 
and that unless there was an actual intent to delay, hinder 
and defraud creditors by such preference they are held 
valid. 

If the free, uncontrolled right to prefer creditors is ad- 
mitted, then the right to demand a release as descriptive of 
a class preferred is good. 

This court, in Bellamy vs. Bellamy, Admr., say: “It is 
well settled law that a person in failing circumstances may 
prefer creditors ; a sale, assignment or other conveyance is 
not necessarily frandulent because it may operate to the 
prejudice of a particular creditor. The delay necessarily 
resulting from a fair exercise of these rights is not prohib- 
ited by any statute.” See Bellamy vs. Bellamy, Admr., 6 
Fla., 101. 

In 9th Florida, in case of Walters & Walker vs. Whit- 
lock, pages 96-7, this court passed upon an assignment 
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containing a provision much more coercive and restrictive 
of the creditor’s rights, and decided in favor of the valid- 
ity of the assignment. The provision is set out in a copy 
of the assignment, page 89 of the case. The court decided 
that that assignment, “ containing no provisions repugnant 
to our own laws, nor tothe policy and positive institutions 
of the State, we must hold the assignment valid here.” 9 
Fla., 101. 

In England, such provision has uniformly been upheld, 
although they have strict bankrupt laws, intended to make 
an exactly ratable distribution among all creditors. 3 
Price (Ech.,) 6, 5 Eng., C. L.; 2 Tenn. R., 763 and Kq., 
431; 4 Tenn., 166; Burrill on Assignments, 251. 

The cases in Pennsylvania which hold these assignments 
valid are numerous. The first and leading case is Lippin- 
cott & Ameely vs. Barker, 2 Binney, 173. Under the 
Pennsylvania cases only those assignments are held void 
when it does not appear that all the debtor’s property was 
assigned ; where all property was assigned and creditors 
came in and accepted as to them, the trust is complete and 
valid. 4 Barr, 448 ; 6 Watts & Sergeant, 300; 7 Sergeant 
& Rawle, 510; 8 Watts & S., 304; Langston vs. Bell, 198 ; 
9 Barr, 504. 

' In Virginia, the cases are strongly in favor ot these as- 
signments, which contain provisions for releases, and the 
reasoning seems to us to present the argument on the side 
of the validity of these assignments with so much force 
that we quote the language of the court as part of our 
brief: “It is difficult indeed to imagine on what principle 
the right of composition by the assent of the creditors 
ean be contested, if the right of preference be conceded 
He who gives up his all, and who in doing so has a right 
to pay one in exclusion of others, cannot justly be charged 
with fraud because he prefers those who humanely surren- 
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der all claim to his future labors. To set aside such pref- 
erence as fraudulent is to deny the right to prefer, which 
on all hands is conceded.” 8 Leigh., 291; 8 Grattan, 547 ; 
18 Grattan, 387. 

In Maryland these assignments were upheld because of 
the long continued practice and understanding in the com- 
mercial world that provisions for releases were valid. We 
submit that the case cited in 9th Fla., upholding a simi- 
lar assignment, was enough to make business men and law- 
yers believe that such assignments were valid and many 
titles may be held under such an assignment. 4 Gill, 162; 
8 Gill, 502, 499. 

And on further ground that the debtor miglit prefer all 
creditors but this one here complaining, and certainly that 
would be upheld, why not a preference to such as shall re- 
lease ? 

In Alabama such assignments have been upheld, the 
court there holding that they are not coercive or compul- 
sory, as creditors may assent or not as they see proper. It 
is a mere compromise or compounding, and it but pays the 
assenting creditor in preference to those not assenting. 2 
Stewart, 98; 21 Ala., 389 and 390. 

Assignments of this character are upheld also in Mas- 
sachusetts. 5 Pick., 28; 8 Pick., 298. 

Also in Maine, (before changed by statute.) 5 Green- 
leaf, 245 ; 6 Greenleaf, 397. 

There are no cases stronger in support of assignments 
than those of Rhode Island, where, when the proportions 
of non-assenting creditors are in terms reserved to the debtor, 
they are still regarded as valid. R. J.; 6 R. L., 321; 
T Ib., 22. 

So also in Arkansas. See 86 Ark., 404. 

The United States Courts, both Supreme Court and Cir- 
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cuit Courts, have sustained the validity of assignments 


with releases, some of them because they were considered 


valid in the States from which the case came or where oc- 
curring, but many of them regarded as leading cases con- 
tain principles which we think furnish strong grounds for 
every court to hold that provisions for releases in assign- 
ments do not invalidate them. 

The leading case in Circuit Courts, is Halsey ef al. vs. 
Whitney, 4 Mason, 229. 

In Brashear vs. West, 7 Peters, 615, this is the language: 
“ Humanity and policy plead so strongly in favor of leav- 
ing the product of his future labor to the debtor who has 
surrendered all his property, that in every commercial 
country known to us, except our own, the principle is es- 
tablished by law.” See also Pearpoint vs. Lord, 4 Wash., 
332; 8 Wheat., 268; 1 Curtis, Cir. Ct. Reps., 162. 

In the text writers, both in Kent’s Commentaries and 
Story’s Eq. Jurisprudence, the right to demand releases is 
recognized and authorized. 2Story’s Eq., 1036; 2 Kent’s 
Coms., 533. 

Now on principle these provisions for releases if the 
creditor takes under the assignment do not invalidate the 
instrument in which they are found. 

If assignments are void that contain such a provision, it 
is because the assignment is a disposition of property of a 
debtor not bona fide, and not for a valuable consideration, and 
with intent to delay, hinder and defraud creditors. Wesay 
that where an assignment provides that creditors are to be 
paid pro rata on their executing releases, that it is a dispo- 
sition of the debtor’s whole property on a valuable consid- 
eration, because if on the division all the creditors get all 
their demands there is a lawful bona fide consideration for 
the conveyance, and if each creditor gets a pro rata then 
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there is a valid disposition of the property, because one 
debtor’s right to payment is as good as another’s. 

The sole question on each assignment is, was the property 
conveyed in the assignment legally conveyed and is the in- 
strument conveying it valid, not whether the action of the 
debtor is co-ercive or oppressive. Wesubmit inno view of 
the case can such a disposition of property be invalid, as 
whether a pro rata division or an entire payment absorbs 
the property, the property has gone to a proper, legal end. 

In next place this is but a designation of a class of cred- 
itors whom the debtor prefers ; if he may prefer one cred- 
itor, he may say “I prefersuch as willrelease me.” If he 
choose, he may in the assignment, by name, prefer every 
creditor but this one here attacking assignment, and leave 
him to get his debts as best he might, but instead, he 
says: “I will give you part of this property in payment if 
you will release your debt.” Every conveyance is a hin- 
dering and delaying of creditors, so is every preference by 
a debtor, but it isonly a hindering and delaying under the 
statute which invalidates the assignment—that is for cred- 
itors having no debts or to a stranger without any consider- 
ation. 

The effect of an assignment is not to protect or cover up 
property from a debtor, but for them, and is designed to 
give some sort of equal distribution instead of leaving the 
property to the first creditor who sues out execution and 
enforces it to the exclusion of all others. 

If assignments which demand a release on payment of a 
pro rata share are void, it is because they force terms upon 
a creditor, and take from him part of his debt without 
payment. But such cannot be the legal effect of it because 
every bankrupt and insolvent law does exactly the same 
thing, and if it amounted to taking the debt without pay- 
ing for it they would all be unconstitutional. 
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The purpose is to allow debtor to once more go to work 
and pursue his business without the overhanging, over- 
shadowing load of large debts, that he cannot work out 
under them ; hence these provisions for releases on pro rata 
payment are for general good as well as for benetit of 
debtor. 

We think that under our statute and the ruling of the 
Supreme Court of this State, it is necessary that the assign- 
ment must be “ devised of malice, fraud, or the like,” or it 
will not be declared void although it hinders and delays 
creditors, and that no device or intent is apparent here. 
See 4 East., 1, 13; 6 Conn., 784; 6 Fla.,62, 102; 2 Mich., 
306; 7 Ind., 17. 

We call the court’s special attention to the fact that 
many of the decisious against assignments arise from the 
tact that the statutes in those States have nothing to say as 
to conveyance, being “devised, &c., of covin and guile with 
intent, &c.,” but make conveyance void if without consid- 
eration or if with notice and participation in fraud. Bur- 
ril] on Assignments, 501. 

Also that in most of the States there are statutory regu- 
lations as to assignments, and provisions that prohibit 
preferences and conditions on the assignments. 

But all the early cases that we cite sustain provision for 
releases when there were no statutes prohibiting them. Bur- 
rillon Assignments, 25 to 49. 

In construing this statute of frauds it seems to us if there 
is no design or device to actually defraud the creditor, or if 
the assignee and other distributees did not participate in the 
fraud, then under the proviso in the statute although the 
instrument might delay one particular creditor, yet it is 
not void. 

This attachment and levy ought not to have been allowed, 
and charge and judgment of the court ought not to have 
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been what it was, because there are other creditors than ap- 
pellees with distinct unconnected debts secured by this as- 
signment and preferred claims which were to be met. This 
attachment is made immediately after assignment exe- 
cuted. 

Say the Supreme Courts of Virginia and Alabama: “All 
the creditors should not be compelled to lose their debts 
and preference of claim because one unlawful provision is 
put into an assignment; as soon as one actual debtor as- 
sents or if there isa debtor for whose benefit trust is created 
it vests and is perfected at once.” 8 Leigh, 293; 2 Stew- 
art, (Ala.) 98 ; 17 Ala., 659. 

If this assignment as a trust for creditors was not valid, 
we say it appearing that Greeley, the assignee, was a large 
creditor of Howell, we can well regard it as a sale of goods 
to Greeley in payment of his debts so far as it goes, and the 
assignment as an evidence of a debt to Greeley and a con- 
veyance of the property which would save it from attach- 
ment by other creditors. 19 Fla., 800; 4 Mass., 508; Bur- 
rill on Assignments, 528, 529, 531; 2 Wendell, 4388; 9 
Ala., 704. 

The second error assigned is that the jurors were sworn 
to try an issue joined, when in fact there was no issue 
joined. If joinder of issue or traverse was unnecessary then 
the jurors should have been sworn simply to try a right of 
property under claim of appellant, but we cannot conceive 
how, under their oaths, as recited in the record, these ju- 
rors were competent to try this cause or what they had be- 
fore them to try. See pages 32 and 38 of Record. 

The third assignment ot error is that the judgment in 
this cause is an improper.one. The judgment in this, a 
common law cause, in a common law court, orders a sale of 
property as if the court sitting in this cause could make a 
decree of sale. The proper judgment was simply that the 
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property was in defendant, Howell; then appellees might 
proceed to get out execution on their judgment against 
Howell. See page 32 of Record. 

For the reasons herein stated we believe judgment of 
court below ought to be reversed. 

The provision for residue to go to Howell, assignee, does 
not affect the assignment, because if all creditors are paid and 
then there is a residue, then they are not hurt; if all credit- 
ors not paid in full there is no residue. 

The fourth error presents this point that we ask the es- 
pecial attention of the court to—the legal title to these goods 
had passed to the assignee; until some judicial action had 
been taken to set aside this deed these goods were not sub- 
ject to attachment as property ot Howell. Appellees rem- 
edy was a bill to set aside this deed. Deeds made in favor 
of creditors are only treated so as to judgment creditors even 
in equity ; the reason of this is, the grantor in fraudulent 
deed may have other property that creditor can reach, if so, 
as to the property conveyed in the deed complained of the 
deed is good. Much more so in law; how can this court 
know that Howell had such other property, and a return of 
nulla bona and a bill to set aside the deed was the correct 
procedure. Thurber vs. Blank, 5 N. Y.; Smith vs. Long- 
niere, 24 Hun., 257; Milliken vs. Dart, 26 Hun., 24. 

Two reasons we desire to call to attention of the court 
why the reasoning, in cases holding assignments calling for 
releases invalid, is not sound. 

All these cases hold them invalid because they deprive 
the creditor ot the future earnings of debtor, this does not 
affect the deed as to the property included in the assignment ; 
if the title to property included in assignment is valid, be- 
ing for full consideration and for good ends, it makes no 
difterence what the effect on future earnings may be. 

Another point is this: Each creditor accepting the terms 
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is paid and all the fund representing the pro rata share 
of those not accepting it again goes back to assignor, and 
non-assenting creditors may go upon that for their debts, 
and there is no wrong or fraud in the matter. 


Jno. T. § Geo. U. Walker for Appellees. 
Tue Cuter Justice delivered the opinion of the court: 


The appellees, as plaintiffs in the court below, sued out 
an attachment against John W. Howell, which was levied 
on certain goods in the possession of the appellant, who, as 
assignee of Howell, claimed the goods and commenced pro- 
ceedings to try the right of property in the goods under 
sec. 22, p. 524, McClellan’s Digest. On the trial that en- 
sued in the Circuit Court the presiding Judge charged the 
jury that the deed of assignment from Howell to Greeley 
was void. 

The appellant assigns here as errors : 

1st. The court erred in giving its charge to the jury, con- 
struing the assignment from Howell to Greeley and declar- 
ing it void. 

2d. That there was error in submitting the cause to a 
jury and entering a verdict and judgment thereon, when 
there was no issue joined or traverse of claimants’ said affi- 
davit upon which to base a verdict and judgment, because 
from the case in the record it appears that the jury was 
sworn to try an issue joined. 

3d. The court erred in entering up the judgment that it 
did enter, as appears of record, same being for sale of prop- 
erty. 

4th. There waserror in the verdict and judgment finding 
the property subject tu appellees’ attachment. 

It is claimed by counsel for the appellees in this court 
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that said deed of assignment is void as to creditors upon 
two grounds: 

1. Because the assignment, after preferring certain credit- 
ors, stipulates for a release from the creditors who are to be 
paid pro rata out of the proceeds of the property assigned 
after the payment of the preferred creditors. 

The language of the assignment on that point is as fol- 
lows: “To distribute and pay the remainder of said pro- 
ceeds ratably and in equal proportion to my other creditors 
in satisfaction and release of all my debts by me owing.” 

2. That said deed reserves to the assignor any surplus of 
said proceeds. The language is as tollows: “To repay me, 
my executors and administrators and assigns, the residue of 
said proceeds, if any there be.” 

As to the first ground urged the authorities are numer- 
ous and conflicting, and counsel have, with commendable 
industry, brought to our attention a large number of cases 
bearing on the subject. 

The question in this State is an open one. 

In Walters and Walker vs. Whitlock, 9 Fla., 87, an as- 
signment was involved which contained a clause of the same 
legal import as the first above quoted, as to release by cred- 
itors of the assignor, but in that case the point was con- 
ceded by counsel and the court said: “Here we will re- 
mark that it has not been contended by counsel for the ap- 
pellee that the assignment is not valid,” and this question 
was not passed on by the court. 

In England the doctrine that a failing debtor can by deed 
of assignment of his whole property stipulate therein for a 
release from his creditors has been uniformly maintained ; 
such stipulations have been held valid even against a claim 
of the crown. King vs. Watson, 3 Exch.,6; 5 Eng. L. & 
E., 431. 

The Supreme Court of Rhode Island also sustains these 
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stipulations. See Nightingale vs. Harris & Lippitt, 3 Ames, 
(6 R. I,) 821, and the courts of the following States: Penn- 
sylvania, Mechanics’ Bank vs. Gorman, 8 Watts & Sergeant, 
' 304; Maryland, McCall ef al. vs. Hinckley & Woodward, 
4 Gill, 128; Kittewell vs. Stewart, 8 Gill, 472. In both 
these cases, however, there was a divided court. Alabama, 
Rankin, Duryea & Co., vs. Lodor, 21 Ala., 380; Maine, Fox 
vs. Adams, 5 Maine, 245; Arkansas, Clayton vs. Johnston, 
86 Ark., 406. See also Brashear vs. West, 7 Peters, 615, 
and Habrev vs. Whiting, 4 Mason, 206. 

The leading case declaring the contrary doctrine is Gro- 
‘ver vs. Wakeman. 11 Wendell, 189. The court in that 
case says: “ An assignment containing a provision making 
a preference to certain creditors in the distribution of the 
2 assigned property to depend upon the execution by them 
of a release to the debtor of all claims against him is void, 

and being void in part as to creditors is void in toto.” 

In Ohio, Atkinson vs. Jordan, 5 Ohio, 178; North Caro- 
lina, Hafner vs. Irwin, 1 Iredell, 490; Mississippi, Robbins 
vs. Embry, 1 Smedes & Marshall, Ch., 208; Missouri, Drake, 
vs. Rogers, 6 Mo., 317; Georgia, Miller vs. Conklin, 17 
Ga., 430; Texas, Carlton vs. Baldwin, 22 Texas, 724 ; Ten- 
nessee, Wilde vs. Raulings, 1 Head, Tenn., 34; and in Col 
orada, Duggan vs. Bliss, 4 Col., 223, the principle laid 
down in Grover vs. Wakeman, supra, is followed. We are 

) inclined to adopt the conclusions and approve the reasoning 
of the courts which hold stipulations in a deed of assign- 
ment requiring a creditor to release his debtor as a condi- 
tion to participating in the proceeds of his estate, to be 
void. 

It is claimed by the counsel for the appellant that the 
language used in this assignment, “ in satisfaction and re- 
lease of all my debts by me owing,” is not a condition ad- 
dressed to creditors, but is an instruction to the assignee. 
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Its effect is the same. In the one instance you say to the 
creditors, you cannot be paid unless you release your debtor ; 
in the other you say to the assignee, do not pay the cred- 
itor unless he releases the debtor. In either the creditor is 
required to release all indebtedness, while only receiving a 
part of his debt. In the cases above quoted in 7 Peters, 
615, and in 4 Mason, 206, Chief Justice Marshall, in deliv- 
ering the opinion of the court in the former case, said : “Yet 
we are far from being satisfied that, upon general princi- 
ples, such a deed ought to be sustained,” and Mr. Justice 
Story, in the latter, said: ‘“* While giving etiect to the con- 
trary principle from what he understood at that time to 
be the weight of authority, that if the question had been 
new and many estates had not been passed upon the faith 
of such assignments, the strong inclination of his own 
mind would have been against their validity.” It is said in 
Burrill on Assignments, p. 267: “ The rule is clearly set- 
tled against the validity of the stipulations in question, 
and the decisions in Ohio, Missouri, Mississippi and Geor- 
gia, have thrown great weight in the scale.” Further, 
pages 267 and 268: “It is true the Supreme Court of the 
United States sustained an assignment containing a stipu- 
lation for a release, but this was done with marked reluc- 
tance, and only because the court felt itself bound by the 
construction which had previously been given by the 
courts of Pennsylvania to the statute of that State.” 
Again, “taking into consideration the opinion expressed 
by Chief Justice Marshall in Brashear vs. West, supra, it 
seems probable that should a case be brought before the 
Supreme Court ot the United States which could be deci- 
ded on general principles, and free from the controlling influ- 
ence of State construction, the decision would be against 
the right to stipulate.” 

Mr. Bump says “the doctrine” holding such stipula- 
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tion void “is supported by the weight of authority.” Bump 
on Fraudulent Conveyances, 427. 

Counsel for appellees insist also that the clause reserving 
the surplus to the assignor quoted above vitiates the as- 
signment. 

We think, notwithstanding there is some conflict, the 
weight of authority is against such a reservation when the 
assignment contemplates a pro rata payment to certain 
creditors contingent upon their releasing him from all in- 
debtedness. In case any of the creditors decline to accept 
the otter, the portion coming to them would be returned to 
the assignor. This is a contingency upon the happening 
of which a part of his estate would be returned to him 
while he had outstanding unsatisfied debts. Most of the 
courts that hold that an assignment which exacts a release 
as a condition to participation in the assignor’s estate is 
valid, hold also that such assignment must convey all the 
property of the debtor. See cases cited as to the validity of 
stipulations for release, infra, and also Bump on Fraudu- 
lent Conveyances, 429, 430. There was no error in the 
charge of the court. 

Counsel for appellant insists that “if this assignment asa 
trust for creditors was not valid, we say, it appearing that 
Greeley, the assignee, was a large creditor of Howell, we 
can well regard it as a sale of goods to Greeley in payment 
of his debts so far as it goes, and the assignment as an ev- 
idence of his debt to Greeley, and a conveyance of the 
property which would save it from attachment by other 
creditors.” Weare not authorized by this record to con- 
sider this proposition. The record does not show that 
such a charge was asked by the appellant in the court be- 
low, or that any charge touching the proposition was given 
by the court and excepted to. It cannot be raised for the 
first time here. 
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Appellant also assigns as error that the jury was sworn 
to try the “issue joined ” when there was no issue. 

As to this it is sufficient to say that no objection was 
made or exception taken in the court below as to the man- 
ner of swearing the jury. It cannot be raised for the first 
time in this court. 

The order in the judgment directing a sale of the prop- 
‘erty attached while unnecessary was not error, as it only 
directed what was the legal consequence of a verdict and 
judgment for the plaintiff in attachment. 

The judgment is affirmed. 








J. C. GREELEY, APPELLANT, vs. Fannie B. PERcIVAL ET 
AL., APPELLEES. 


1. Where there is a verdict and motion for a new trial, and a denial of 
the motion, and subsequently, at the same term, there is a vaca- 
tion of the order refusing a new trial, and a continuance of the 
motion, and a supersedeas granted, and at the succeeding term 
of the court the motion for a new trial is refused and final judg- 
ment entered on the verdict, the latter term is ‘‘the term of the 
court at which the verdict is rendered or trial had,’’ within the 
meaning of Rule 97 of Circuit Court Rules, prescribing the term 
when a bill of exceptions shall be made up and signed or a spe- 
cial order for further timeallowed. Such also would be the law 
had such judgment been in fact entered at the former term. 

“2. Where there is an order made in term allowing further time for 
making up and signing a bill of exceptions, and the bill bears 
date as signed within the time allowed, and there is a mere reci- 
tal in the record that the bill was signed after the expiration of 
the time ‘‘ nunc pro tune,”’ it will be assumed, even if any effect 
is to be given to the recital, that the bill was presented to the 
Cireuit Judge within the time allowed, and such bill will be 
treated by the Supreme Court as properly before it. 


Appeal from the Circuit Court for Duval county. 
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The facts of the case are stated in the opinion. 


A. W. Cockrell g Son for the motion. 
yy R. B. Archibald, contra. 


Mr. Justice Raney delivered the opinion of the 
court: 


The appellees move “to strike from the record 1n this 
cause what purports, as copied therein, to be a bill of ex- 
ceptions, upon the ground that the said bill of exceptions 
was not signed or established at the term of the court in 
which the trial was had and the verdict rendered ; nor 
was the time for establishing said bill of exceptions en- 
larged by an order of the court, entered upon the minutes 

’ of the court of that term; nor was it otherwise established 
as required by law.” 

The record shows that there was a verdict tor the appel- 
lees, who was plaintiffs below, at the fall term of the Cir- 
cuit Court for Duval county. Greeley moved fora new 
trial and the motion was denied and ten days were allowed 
to prepare a bill of exceptions. Afterwards, at the same- 
term, he moved “to open and grant a rehearing” of the 
motion fora new trial, and the court made an order by 
which the order denying a new trial was vacated, and the 
motion for a new trial continued, and a supersedeas granted. 

} According to the transcript of the record before us, no 
further proceedings were had at the fall term, 1883, but at 
the following spring term, 1884, the motion for a new trial 
was denied, and Greeley allowed, on the i9th day of June, 
fifteen days to prepare a bill of exceptions, and then at 
such spring term final judgment was entered for the plain- 
tiff on the verdict, and after the term Greeley appealed to. 
this court. The bill of exceptions bears date June 30th, 

1884, and is signed by the Judge of the Fourth Circuit. 
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Below the signature is the following memorandum or 
statement, in the transcript: “ The foregoing bill of excep- 
tions is signed “ nune pro tune this 12 Jan., 1885”; which 
is without signatare, and appears as a mere recital in the 
record. 

It is claimed by the attorney for the motion that under 
Rule 97 of the Circuit Court Rules, which requires that the 
bill of exceptions shall be made up and signed at the term 
at which the “verdict is rendered or trial had,” that the 
bill should have been settled and signed at the Fall Term, 
* 1883, or within time allowed by an order made at such 
term, as the verdict and actual trial of the case was at such 
term. Had the judgment actually been entered at such term 
it is our opinion, in view of the vacation of the order deny- 
ing a new trial, and the continuance and supersedeas, that 
there was no conclusion in law of the trial until the final 
action of the court at the Spring Term,1884. In The Peo- 
ple vs. Gary, 105 IIl., 270, where the judgment was actually 
entered before the motion for a new trial was made, and the 
court adjourned without disposing of the motion, it is said: 
“In Evans’ case, (Evans vs. Fisher, 5 Gilman, 453,) cited 
above, it is said: ‘A bill of exceptions should be reduced 
to torm and signed during the term in which the cause is 
tried, except in cases where counsel consent, or the Judge 
by an entry on the record directs it, may be prepared in va- 
cation and signed nune pro tune.’ Of course what is meant 
by the expression the term in which the cause is tried, is 
the term at which the final judgment is rendered in the 
cause. It would be a useless labor for a party to prepare a 
bill of exceptions before the motion fora new trial had been 
passed upon, as it could not be known whether the bill 
would be needed until the final action of the court on the 
motion. Here petitioner did not present a bill of excep- 
tions at the time the motion for a new trial was overruled, 
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but he procured an order extending the time, and in the 
time prescribed by the court a bill of exceptions was pre- 
pared and presented to the Judge for his signature. This 
was, in our judgment, apt time.” Under Rule 97 we think 
that the Spring Term, 1884, was the proper term at which 
to tender and settle the bill of exceptions or obtain an order 
for turther time. It is contended for the motion that by a 
proper reading of the record the judgment was really en- 
tered at the Fall Term, 1883. Assuming such to be the 
fact, though we do not so perceive, still in our opinion the 
trial was not concluded till the motion for a new trial was 
finally disposed of at the Spring Term, 1884. 

Even if we give any effect to the statement in the records 
as to a “mune pro tune” signing, we are to presume that 
the bill of exceptions was presented to the Judge of the 
Circuit Court within the time allowed by the order made 
at the Spring Term, 1884, and that he retained it till Jan- 
uary 12th, 1885, before acting finally on it. In cases of 
such delay by the Judge the bill of exceptions will be 
treated as properly here and considered accordingly. 
Mayo vs. Hinote, 16 Fla., 673. 

The motion is denied. 








JONES, VARNUM & Co., APPELLANTS, vs. TOWNSEND’s AD- 
MINISTRATRIX, APPELLEE. 


1. Under section 3324 of the Revised Statutes of the United States, the 
failure to efface and obliterate the internal revenue stamps on a 
cask at the time of emptying the same of distilled spirits is a fel- 

ony, punishable by fine and imprisonment. Intent to transport 

the empty cask with the stamp on it, or to procure it to be trans- 
ported, is not an element of the above offence. 
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2. To publish in a newspaper of a person who is a candidate for an 
elective municipal office that he is ‘‘a retail liquor dealer, and 
we are informed is under indictment for not canceling the stamps 
on empty liquor casks, the contents of which he had sold,’’ such 
person not being under indictment for the above or any such 
crime, is a libel, and is actionable per se, and is not privileged. 

3. A declaration, in the usual form, setting out the publication, and 
the above provision of the United States Statutes, and alleging 
that the defendant meant by such publication that the plaintiff 
was under indictment for the commission of the above felony, is 
good in law, although it alleges no special damage to the 
plaintiff. 

4. Under chapter 3430, Laws of Florida, approved March 5, 1883, 
pleading over in bar, after demurrer to the declaration has been 
overruled, is not a waiver of the demurrer, but the judgment or 
ruling on the demurrer may be reviewed on appeal or writ of 
error, and no exception need be taken or noted in the lower court 
to secure such right of review. 

5. In aplea of justification to an action for libel great certainty of aver- 
ment is requisite. It must be as broad as, and justify the sub- 
stance of. the specific charge or publication, its character and im- 
putations. If it does not aver that the words are true in the sense 
imputed to them by proper innuendo, it is bad. 

6. Good motives are essential to a justification or exoneration of pub- 
lishing libelous matter which is true, under the Constitution of 
Florida. 

7. The language of a publication alleged to be libelous should be con- 
strued as the common mind would naturally understand it. 


8. The publication of matter otherwise libelous or actionable is not re- 
lieved of its libelous or actionable character by the statement that 
it is made on information. 


9. The plea of ‘‘not guilty,’’ in an action for libel, the charge being ac- 
tionable per se, admits that it is false in fact. Where under such 
plea the publication is proved or admitted, and the alleged libel 
is actionable, malice cannot be so overcome by proof as to estab- 
lish a defense, and defeat the plaintiff of his verdict ; yet to repel 
the presumption of or prove a less degree of malice, and thus 
mitigate damages, defendant may show that at the time the pub- 
lication was made he had good reason to believe and did believe 
the charge to be true. Facts and circumstances showing that 
the defendant had reasonable grounds to believe the charge to 
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be true may be introduced to repel malice and in mitigation of 

damages, though they tend to establish the truth of the alleged 

libel, or to create suspicion thereof, if they are not such as amount 

‘ to proof of the truthfulness of the charge. Evidence so offered 

¥ in mitigation, is to be treated as involving a conclusive admission 
that the charge is not true in fact. 

10. When the special fact in controversy is whether the words of a third 
person, not under oath, were spoken or written, and not whether 
they were true, testimony as to whether they were spoken or 
written is not to be excluded as hearsay : so also, where language 
or statements, wheter written or spoken, are the natural or in- 
separable concomitants of the principal facts in controversy. 

11. Newspapers have no privilege that will excuse them in printing 
lidels of which any other publication would not beexcused. The 
liberty of the press means that no previous license to publish 
shall be required, but not that the publisher of a newspaper shall 
be any less responsible than another person would be for publish- 

I ing otherwise the same libelous matter. 

12. The publication concerning a candidate for an elective office in a 
municipality, by a newspaper admitted to have at the time a large 
circulation beyond the limits of the municipality, of articles stat- 
ing that he is under indictment for a felony, when such is not the 
fact, is not privileged. 

18. The defendant in a libel suit should not be permitted to testify 
whether or not he exercised any care in ascertaining the truth- 
fulness of the charge ; this is for the decision of the jury. 

14, The result of the election at which the plaintiff is a candidate is 
not proper evidence for the defendant in the absence of allegation 
of special damage. 


j Appeal from Circuit Court for Duval county. 


The appellants published in their-newspaper, Zhe Flor- 
ida Times-Union, on March 20,1883, at Jacksonville, of the 
intestate J. F. Townsend, who departed this life subse- 
quent to the entry of this appeal, the following article: 
“ We support Mr. DeCoursey for Assessor because he is one 
of the young colored men of this city who stands highest 


for character and ability. His opponent, Mr. Townsend, is 
28 
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a retail liquor dealer, and we are informed that he is now 
under indictment for not cancelling the stamps on empty 
liquor casks, the contents of which he had sold.” The first 
count of the declaration sets out the article and charges 
that plaintiff is the Townsend meant or referred to, and 
that the laws of the United States provide that “ whoever 
shall not cancel the stamps required by law, ete., on liquor 
casks, etc., when the same shall become empty, shall be 
deemed guilty of a felony,” etc., yet that the defendant 
* well knowing the premises, but contriving wickedly and 
maliciously, and intending tu injure the plaintiff in his 
good name, fame and credit, and to bring him into public 
scandal and disgrace with and among all his neighbors and 
other good and worthy people of this State and the United 
States, and to cause it to be suspected and believed by those 
neighbors and other people that he had been and was guilty 
of the offence and misconduct mentioned to have been 
charged and imputed to him, and to vex, harass and op- 
press him,” did publish such article, “‘ meaning thereby that 
the said plaintiff was then under indictment for the com- 
mission of a felony, the said offence imputed to said plain- 
tiff being indictable under the said laws and statutes of the 
United States.” 

The second count alleges that an election was to be held 
in said city on the second day of April, 1883, for, among 
other officers, an Assessor, for which office he was a can- 
didate, and that defendants, well knowing the premises, con- 
triving and maliciously intending to injure him in his ca- 
pacity as a candidate, and to bring him into public scandal, 
infamy,etc., etc., and to cause it to be suspected and believed, 
etc., that he had been and was guilty, etc., etc., and to cause 
the electors and citizens not to vote for him, or to give him 
their support for said office, and to otherwise vex, harass 
and oppress him, did falsely, wickedly and maliciously 
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compose, print and publish in their said newspaper of and 
concerning plaintiff, and of and concerning him “as such 
candidate,” the said article “meaning thereby that the said 
plaintiff had committed a felony, and was then under in- 
dictment for the same, the said offence imputed to said 
plaintiff as aforesaid being indictable” under the laws of 
the United States. The declaration charges also that by 
such grievances the plaintiff is greatly injured in his good 
name, fame and credit, and in his said trade and business, 
and brought into public scandal and disgrace among all his 
neighbors and other citizens and electors aforesaid, and all 
other good and worthy people, etc., and claims $5,000 dam- 
ages. 

The defendants demurred because each count “ is bad in 
substance and neither sets forth a cause ot action, the 
‘words’ imputed by the former to the defendant not be- 
ing actionable,” and the “ language” imputed to him by 
the latter “ not constituting a cause of action.” The plain- 
tiff joined in demurrer and upon argument the demurrer 
was overruled by the Circuit Judge, which ruling is as- 
signed as error. 


The other facts are stated in the opinion. 


Randall, Walkers g Foster and R. B. Archibald for Ap- 
pellants. 


H. H. Buckman for Appellee. 


Mr. Justice Raney delivered the opinion of the 
court: 


1. (a.) The appellants in support of their demurrer to the 
declaration assert the gravamen of the charge to be that 
the libel imputed to the plaintiff the commission of a fel- 
ony and that he had been indicted for such felony, the 
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charge being that he had been, as defendants were in- 
formed, indicted for not canceling tne stamps on empty 
liquor casks, the contents of which he had sold. This 
charge they contend is not an offence against the State or 
United States laws. 

Section 3324 of the Revised Statutes of the United States 
provides that “every person who empties or draws off any 
distilled spirits from a cask or package bearing any * * * 
stamps required by law, shall, at the time of emptying such 
cask, * * efface or obliterate said mark, stamp or brand. 
* * * * And every railroad company * * or person 
who receives or transports, or has in possession with intent 
to transport or procure to be transported, any such empty 
cask * * or any part thereof, having thereon any * * 
stamps required by law to be placed on any cask containing 
distilled spirits shall torfeit $300 for each such cask * * so 
received or transported or had in possession with intent 
aforesaid. * * Every person who fails to efface and obliter- 
ate said stamp at the time of emptying such cask, or who re- 
ceives any such cask * * or part thereof with the intent 
aforesaid, or who transports the same, or knowingly aids or 
assists therein * * * * shall be deemed guilty of a felony, 
and shall be fined not less than $500, nor more than $10,- 
000, and imprisoned not less than one year nor more than 
five years.” Counsel assert that the words first italicised 
are qualified by the words “with the intent aforesaid,” 
which we have also italicised, and that “ fuiling to efface,” 
etc., is not punishable under the statute unless such failure 
is “ with the intent to transport or cause to be transported 
such empty casks.” We think such construction is con- 
trary to the plain reading of the statute, and is strained. 
The statute enjoins it as an active duty upon every one 
emptying a cask to efface or obliterate at the time the 
stamp; and, this, regardless of any intent as to the use or 
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disposition to be made of the cask. It also prohibits the 
receiving or transporting or having in possession any 
empty cask whose stamp has not been effaced, with intent 
,) to transport it, or procure the transportation thereof. It 
was clearly the purpose of the statute to punish, as well an 
omission to perform the active duty imposed, as the com- 
mission of that which is forbid. Not only do we think it 
evident that our construction gives the real meaning of the 
section, but it isa very natural and reasonable provision, as 
' the performance of such duty is security against a possibil- 
ity of the commission of the other oftences contemplated by 
the section, and: hence the advisability of punishing a fail- 
ure to perform it. []Q3~ Since the adjournment of the 
term at which this decision was made we have had access 
v4 to Dillon’s Reports, and find our views supported by the 
opinion of .Mr. Justice Miller, speaking for the U. 8. Cir- 

cuit Court, in U. 8. vs. Ulrici, 3 Dillon, 532, 536, et seq.] 
(b.) The article published is, in our opinion, actionable 
per seasa libel. It is not necessary to go into an explana- 
tion of the distinction between slander and libel, as to what 
words are actionable, and what are not. We are dealing 
now with /ibel,and not mere slander. There is, in view of 
the construction we have given the United States Statute, 
nothing in any authority we have seen which does not sus- 
tain the position that the article is a libel and per se actiona- 
' ble. It certainly tends to bring him into reproach and dis- 
grace, and to degrade him in society, and is calculated to 
prejudice him in his trade, and injure him in his reputa- 
tion, and deprive him of public confidence. It accuses him 
of being indicted for the commission of a crime punisha- 
ble by law, and declared a felony, and is calculated to bring 
him into odium, contempt and ridicule. 37 Ohio State, 
81; 6 Ohio, 532; 120 Mass., 177; 68 Maine. 295 ; Town- 
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shend on Slander and Libel,§176. Wethink the demurrer 
to the declaration was properly overruled. 

2. After the preceding demurrer was overruled the de- 
fendants filed pleas to the declaration. Under the former 
practice in civil cases at law, pleading over after such de- 
murrer overruled was a waiver of the demurrer. 17 Fla., 
744. And the record stood as if no demurrer had been 
filed, and consequently as if no judgment had been ren- 
dered on it ; hence no exception could be taken to the judg- 
ment on appeal. Johnson vs. P. R. R. Co.,16 Fla., 657. 
By chapter 3430 of our statate, approved March 5, 1883, 
it is provided that where, in civil cases, a party “ pleads 
over or amends his pleading after judgment upon any de- 
murrer he shall not thereby be held or considered to have 
waived or abandoned his exception to the judgment upon 
such demurrer, and in all cases where an appeal or writ of 
error shall hereafter be taken from any final judgment in 
any civil cause, the party suing out such appeal or writ of 
error shall have the right to have any ruling or judgment 
upon any demurrer in the cause reviewed and passed upon 
by the appellate court, whether such party shall have pleaded 
over or amended his pleading after such ruling upon such 
demurrer or not.” This act applies only to common law 
cases, as is evident from its language, and it has always 
been the practice in this State that upon an appeal from a 
final decree in chancery all such interlocutory orders on de- 
murrers may be reviewed, and this, too, without any ex- 
ception to them having been noted in the court below. It 
is contended, as we understand, that it is necessary to for- 
mally except to the “judgment” or “ruling,” and to have 
the same noted of record in the lower court in order to 
take advantage of this statute upon appeal. We do not 
think the language of the statute sufficient to impose such 
requirement. The purpose of the statute was to do away 
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with the waiver of the demurrer, which filing pleas con- 
stituted, and to keep it and the proceedings thereon on the 
record for all purposes, unqualified by subsequent pleading. 
No waiver existing now, the error of the judgment on the 
demurrer, if it be erroneous, is error apparent on the record, 
and it is a well established rule that where there is “ error 
apparent,” and it is not waived, no formal exception is 
necessary to enable the party damaged to question it. Hi- 
note vs. Simpson & Co., 17 Fla., 444; Pitman vs. Myrick, 
16 Fla., 692. Where, prior to this statute, the demurrant 
suffered final judgment to go against him on his demurrer 
being overruled, no formal entry of exception was neces- 
sary to enable him to avail himself on appeal of the excep- 
tion taken in reality to such judgment by his appeal, and 
proceedings in the appellate court. We think the same 
rule applicable under this statute, particularly as it does 
not require the noting of any exception, or other method, 
as a means of taking advantage of it. 

3. The defendants filed two pleas. The first is to the first 
count and alleges that the plaintiff was, in January, 1881, 
a retail liquor dealer in Duval county, Florida, and then 
had in his possession at his place of business three empty 
liquor casks out of which he had drawn off distilled spi- 
rits, but that he had not, at the time of such emptying of 
said casks, destroyed, effaced and obliterated the revenue 
stamps, but had failed to do so, contrary to section 3324 of 
the United States Revised Statutes. The second plea is to 
the second count of the declaration, and is the same as the 
other except that it alleges that the plaintiff did not, at the 
time of drawing off and emptying such casks, efface or ob- 
literate the stamps. The pleas conclude that “ whereupon 
defendants * * in good faith, and, as they believed, for 
the public good, * * published the article, as it was 
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lawful for them to do, for the reason aforesaid.” The plain- 
tiff demurs. 

It is a well-established rule that a plea of justification 
should fully meet the declaration in every substantial par- 
ticular. Great certainty of averment is requisite. It must 
justify the substance of the publication, its character and 
imputations, and also the sense in which the innuendoes 
explain it, it they do so fairly. It the plea does not aver 
that the words are true, in the sense imputed to them in 
the complaint by proper innuendo, it is bad. It must be as 
broad as the charge, and must justify the specific charge 
claimed to be libelous. 2 Chitty’s Pl., 662, note(q); Ames 
vs. Hazard,8 R. L, 143; Stillwell vs. Barter, 19 Wend., 
487; Donney vs. Dillon, 52 Ind. 442; Skinner vs. Powers, 
1 Wend., 451; 13 John., 475; Skinner vs. Grant, 12 Ver- 
mont, 456; Slow vs. Converse, 4 Conn., 17; Andrews vs. 
Van Duser, 11 John., 37; 15 Mo., 480. 

The charge complained of is not that the plaintiff was a 
retail liquor dealer, and had in his possession at his place 
of business three empty liquor casks, out of which he had 
drawn off distilled spirits, and that he had not at the time 
of such emptying effaced the revenue stamps, or did not 
efface the same, but it is more—that he was a retail liquor 
dealer and was under indictment for not canceling the 
stamps, and the innuendo is that the defendant meant that 
the plaintiff was under indictment for the commission of a 
felony, the offence imputed to the plaintiff being indictable 
under the laws of the United States. The pleas do not 
meet the declaration ; they say nothing as to the indictment. 
It is one thing for one individual to publish of another 
that he has committed an offence which is a felony, and 
another thing to say that he has actually been indicted 
therefor. 

The language used can be reasonably given no other 
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meaning than that the plaintiff was under indictment by a 
grand jury for the offence alluded to. Such is the sense in 
which the common mind would naturally understand it. 
Townshend, §133, note 3. It of course makes no differ- 
ence that they are given “on information,” so far as the 
question of their being actionable, considered with refer- 
ence to the demurrer to the declaration, or in considering 
these pleas, is concerned. Treat vs. Browning, 4 Conn., 
414; Kenny vs. McLaughlin, 5 Gray, 3 ; 8 John., 74 ; Skin- 
ner vs. Powers, 1 Wend., 452; 10 John., 447; 2 Gr. Ev., 
390, note 2; 57 Wisconsin, 570. 

The pleas are no answer to, or justification of, the charge, 
and were properly overruled. 

4. The defendants then plead the general issue, not 
guilty. A consideration of Circuit Court Rules 71 and 72 
makes it plain that this plea puts in issue having published 
the article maliciously, and in the defamatory sense impu- 
ted. It is not necessary to say more now as to what is put 
in issue by this plea. 

The defendants upon the trial introduced as a witness 
Mr. Varnum. They had previously admitted in open 
court that they “ were proprietors and publishers of the 
newspaper on March 20, 1883, and are still, and published 
the article complained of, that the same is not true; that 
the paper had a large circulation at the time in the State, 
the United States, and even to Europe.” Mr. Varnum was 
asked by their counsel who penned the article, and upon 
whose information it was written, and from whom he de- 
rived his information. Each of these questions was ob- 
jected to by attorney for the plaintiff, the first as immaterial, 
and the second and third as improper and immaterial, and, 
the objection being overruled no exception was taken; 
when the witness answered that the article was penned by 
Mr. Charles H. Jones, one of the defendants, upon infor- 
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mation furnished by the witness, who derived it“ from the 
office of Collector of Revenue of the United States—from 
Mr. 8S. C. Thompson.” Witness was then asked what the 
information he obtained was, when the plaintiff objected 
on the ground that it was improper, hearsay, and that no 
evidence was admissible to prove or tending to prove the 
truth of the alleged libel. The objection was sustained 
and defendants excepted. 

Mr. Thompson, being introduced by defendants as a wit- 
ness, testified that he knew Mr. Townsend ; that he, Thomp- 
son, was, in March, 1883, Deputy Collector of Revenue for 
the United States, and in charge of the books and office of 
the Collector at that time. He was then asked: “Did Mr. 
Varnum get any information relative to Mr. Townsend 
being under indictment for selling liquor out of casks with- 
out the stamps having been cancelled thereon?” This 
question was objected to on the same grounds as the last 
question put to Mr. Varnum. 

It is settled that this plea admits that the words pub- 
lished are not true in fact, and under it the defendant can- 
not prove their truthfulfulness as a justification. It 
is also clear,as a general rule, that under such plea evi- 
dence is admissible to show a less degree of malice, and 
overcome, in part at least, the presumption thereof, and 
thus mitigate the damages. Actionable words in libel im- 
ply, in contemplation of law, malice sufficient at least to 
sustain an action, and entitle the plaintiff to a verdict, but 
the amount of the damages depends in part on the degree 
of malice, the malignity and wantonness of intention to in- 
jure, with which the words used were spoken, and though 
this malice cannot, under the plea of not guilty, be entirely 
overcome so as to defeat the action, where the words are 
actionable, evidence may be, and should be, received to 
show a less degree of malice and an absence of wanton in- 
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tention to injure. Lick vs. Owen, 47 Cal., 252, 258; 6 
Gill & John., 413; 43 Maine, 287. Whether or not circum- 
stances which of themselves are insufficient to establish the- 
truth of the charge, yet may be introduced to show a less 
degree of malice and mitigate damages are admissible, is a 
vexed question. In Huson vs. Dale, 19 Mich., 28, it is 
said: ‘“ No question in modern times has perhaps given 
rise to a greater amount of judicial controversy. The con- 
flict in the decisions upon it is absolutely appalling and the- 
attempt to trace the line of mere authority through the 
maze of hostile decisions would be calculated to only con- 
fuse and lead the mind astray from the real principles of 
justice involved in it, and could serve no useful end.” See 
also Bush vs. Prosser, 11 N. Y., 357, e¢ seg. In Huson vs. 
Dale, it is decided that to rebut malice, and thus mitigate 
damages, but not to establish a defence, it is competent to 
show under the general issue that at the time the slander- 
ous words were uttered the defendant reasonably believed 
them to be true, and facts which may tend to establish the 
truth of the words are not for that reason inadmissible un- 
der the general issue. If they tend torebut malice, and are 
oftered for that purpose only, and are not such as must have 
been pleaded as justification, they are admissible. 

It seems that prior to the decision in Underwood vs. 
Parks, 2 Strange, (17 George II,) 1200, the truth of the 
charge itself might be proved to rebut malice and mitigate 
damages, though the matter proven would have constituted 
a full defence had it been pleaded in justification. In this 
case upon the defendant offering to prove the truth of the 
words in mitigation, it was refused, the Chief-Justice say- 
ing that “at a meeting of all the judges upon a case that 
arose in the Common Pleas, a large majority of them had 
determined not to allow it for the future, but it should be 
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pleaded, whereby the plaintiff might be prepared to defend 
himself as well as to prove the speaking of the words.” 
This we understand to have been an attempt to prove 
the truth of the words to such an extent as had they been 
specially pleaded would have constituted a justification. 
dt wasa new rule of pleading for the protection of the plain- 
tift against surprise—against proving as true that which 
the plea admitted to be false. Prior to this case it was the 
Jaw that no facts not amounting to a complete defence could 
de specially pleaded, and all facts going only in mitigation 
of damages could be shown under the general issue. The 
only necessary deduction from this case was that the defend- 
ant should not be permitted to prove a justification under 
the general issue, in mitigation of damages. This was a log- 
Acal and reasonable rule. To apply this rule to cases where 
the defendant believed, and had reason to believe the charge 
was true,and he had acted in good taith thereupon in mak- 
ing it, but, seeing his mistake, he does not seek to assert its 
‘truthfulness, but admits by his plea (or, as in the case at 
bar, also specially in open court,) that it is not true, would 
-be to prevent him from showing that he did so believe, and 
had good reason to believe it, and was not therefore actu- 
ated by that degree of malice which might otherwige be in- 
ferred from the making of the charge or from other evi- 
‘dence of malice introduced by the plaintiff. The plaintiff 
is permitted to give evidence in aggravation of damages, to 
prove at least a repetition by the defendant of the slander 
or libel, and, according to some authorities, more. “And 
‘for the very reason for which the plaintiff is permitted to — 
give evidence of a degree of malice beyond that which the 
jaw implies, in order to aggravate the damages, should the 
defendant be allowed to give evidence in mitigation by 
showing that he uttered the words imputed to him upon 
probable grounds of suspicion of the plaintift’s guilt, caleu- 
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lated at the time to impress the belief of their truth ; and: 
that they were not spoken for the fiend-like purpose of 
falsely and wantonly destroying his character.” Ridger vs. 
Wolcot, 6 Gill & John., 418. It is held in this case to be 
a general rule that under such plea the defendant may give- 
evidence of such facts and circumstances as show a ground 
of suspicion of the truth of the matters charged, not 
amounting to a justification or proof of guilt of the plain- 
tiff, in mitigation of damages but not in bar of the action. 
“ To deny,” says the court, “ to the defendant the right to 
show in the mitigation of damages only, on the plea of not 
guilty, the probable grounds of suspicion on which he spoke 
the words complained of, and thus to explain his conduct 
when he may subsequently to the time of speaking them 
have seen reason to change his opinion, would be to drive 
him, whether he will or not, and contrary to his own con- 
viction at the time of pleading, to put in the plea of justifi- 
vation, which, if he fails to sustain, must often have the 
effect to increase the damages by furnishing proof on record 
of continued malice, though none in fact may continue to 
exist.” 

In Saunders vs. Mills, 6 Bingham, the defendant was per- 
mitted to show under the general issue in mitigation of 
damages that he copied a statement, held not to be privil- 
eged, from another newspaper. See also 23 Minnesota, 178. 
In Blackburn vs. Blackburn, 3 C. & P., 495, a letter re- 
ceived by the defendant was admitted to show the bona 
Jides with which he acted in writing a letter containing state- 
‘ ments slanderous and actionable. In Galloway vs. Court- 
ney, 10 Richardson, 414, it was held a defendant might 
show in mitigation of damages, that before the words were 
spoken what another had said, with reference to the same 
offence as committed by the plaintift, had been communi- 
cated to him. The witness in this case said that soon after- 
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‘the alleged oftence, which was the subject of the slander, 
‘was committed, he had talked with one Prothro about it. 
He would have testified what Prothro said, and that he, 
the witness, had communicated the same to the defendant. 
It was held that what a party cannot plead in justification 
he may give in evidence by way of mitigation, and that un- 
der the general issue he may prove facts and circumstances 
not amounting to actual proof, but going to create suspi- 
-cion. 1 Nott & McC., 268. The evidence was held to be com- 
petent. In Williams vs. Minor, 18 Conn., 464, it was held 
that under the general issue without notice of special mat- 
ter in defence or justification the defendant may prove, to 
repel the presumption of malice, or in mitigation of dam- 
-ages, facts and circumstances showing a reasonable ground of 
belief in the defendant of the truth of the words, but not 
amounting to proof of their actual truth. See also 1 Black- 
ford, 369; 30 Mo., 502; 1 Kernan, 347; 9 Mich., 352; 1 
Binney, 84-90; 2 Pick., 310; 27 Miss., 239; 1 Wend., 
451; 5 M. & G., 366. 

It is useless to deny that there is much authority to the 
contrary of the rule indicated by the preceding decisions, 
and holding that although circumstances tending to dis- 
prove, repel or lessen the degree of malice, and mitigate 
damages, may be introduced, yet that if the cireumstances 
or proof be such as tend to prove the truth of the charge, or 
constitute a link in the chain of evidence of its truth, or 
tend to cast suspicion in the public mind of the defendants’ 
guilt, that it is inadmissible. We not only think the other 
doctrine the better, and more just, and that the latter by its © 
exception not only nearly emasculates itself, but moreover 
that its practical application is a matter of great difficulty 
without encroaching upon the very principle the exception 
embodies. 

It is peculiarly the province of the jury to weigh and 
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determine what effect is to be given to all such mitigating 
circumstances. The guo animo with which the words are 
spoken, or the written article published, should, in a case 
where no special damage is alleged and proven, regulate 
the amount of damages; but whatever is calculated to 
show that the defendant acted in good faith, and with rea- 
sonable belief of the truth of the charge, and with good 
motives, should be permitted to go to the jury, who will 
give it the effect it should have. In Storey vs. Early, 86 
Ill., 461, where the doctrine against admitting circumstan- 
ces tending to prove the truth or cast suspicion is adopted 

it was held that the defendant might, in mitigation of dam. 
ages, show that he received forged letters, purporting to be 
written by respectable citizens, charging the plaintiff in 
substance, as did the libelous article, whereby the defend- 
ant was imposed on, and induced to publish the article. 
In Huson vs. Dale, the evidence which it was held 
should have been received, was in part verbal communica- 
tions to the defendants by third persons. In Coleman vs. 
Smithwick, 9 Johnson, 45, the objection was not to the 
verbal character of the communication made by Stanley to 
defendant, but to the manner of proving it, 7. e., by North, 
a bystander. It may be that verbal communications relied 
upon may, in some cases, be of less weight than written, 
but it seems to us that their source of character, and the 
reasonableness of the defendants’ belief as indicated by 
any circumstances bearing upon the question, would con- 
trol their weight with the jury. We think that Mr. Var- 
num and Mr. Thompson should have been permitted to an- 
swer the questions successfully objected to. What this in- 
formation was, the ruling of the judge has prevented us 
trom knowing. The mere fact that it may have tended to 
prove the truth is not ground of exclusion. Nor is the tes- 
timony of Varnum, one of the defendants, inadmissible as 
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hearsay, on the ground asserted by Chancellor Kent, speak- 
ing for a majority of the court in Coleman vs. Southwick, 
9 Johnson, 45, for excluding North’s testimony, and denied 
by Judges Spencer and Yates, in the, to my mind, conclu- 
sive reasoning of Judge Spencer. Mr. Greenleaf, in his 
work on Evidence, §100, says it. happens in many cases 
that the very fact in controversy is, whether the words of 
a third person, not under oath, were written or spoken, and 
not whether they were true, and in other cases, such lan- 
guage or statements, whether written or spoken, may be 
the natural or inseparable concomitants of the principal 
facts in controversy. In such cases, he says, it is obvious 
the words or writings are not within the meaning of hear- 
say, but are original and independent facts, admissible in 
proof of the issue, 10 Rich., 414; 1 Nott & McC., 268. 

Evidence offered in mitigation under the general issue 
must be treated as a conclusive admission that the words 
or charge are not in fact true ; but the defendant may show 
to the jury that he believed them to be true, and had rea- 
sonable grounds to do so. Had there been anything in the 
answers which the witnesses should have made justifying 
their exclusion, they could have been excluded; still the 
questions were proper. Information received from the 
office of the Internal Revenue of the General Government, 
though erroneous, might very reasonably have caused one, 
though mistakenly, to believe that the libelous charge was 
true, and if one, under such circumstances, impelled by a 
good motive, is not in fact that malicious slanderer which 
proof of the mere publication would of itself imply with- 
out showing such circumstances, he will, nevertheless, in 
law be such, unless he is permitted to show them. We 
think he should on every principle of right, be permitted 
to do so, and then the jury can give them their proper 
weight. 
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5. It is claimed by the appellants that the publication 
is privileged. The Supreme Court of the United States, 
in White vs. Nichols, 3 Howard, 291, lays down the fol- 
lowing conclusions: “1st. That every publication, either 
by writing, printing or pictures, which charges upon or im- 
putes to any person that which renders him liable to pun- 
ishment, or which is calculated to make him infamous or 
odious or ridiculous is prima facie a libel, and implies mal- 
ice in the author and publisher towards the person concern- 
ing whom the publication is made; and that proof of 
malice can never be required in such cases of the party 
complaining, beyond proof of the publication itself, but 
justification, excuse or extenuation must each be shown, if 
either can be, by the defendant. 2d. That the description 
of cases, recognized as privileged communications, must be 
understood as exceptions to the above rule, and as being 
founded upon some apparently recognized obligation or 
motive, legal, moral, or social, which may fairly be pre- 
sumed to have led to the publication, and, therefore, prima 
facie, relieves it from that just implication from which the 
above general rule of law is deduced. The rule of evi- 
dence as to such excepted cases is accordingly changed so 
as to impose it on the plaintiff to remove those presump- 
tions flowing from the seeming obligations and situation 
of the parties, and to require of him to bring home to the 
defendant the existence of malice as the true motive of his 
conduct.” In these excepted cases, as we understand the 
law, the seeming obligations and relations of the parties 
standing in them create of themselves in law a presump- 
tion that the defendant was not instigated by malice in 
making the publication, and this presumption must be 
overcame by the plaintiff. In such excepted or privileged 
cases malice may exist, but it is not prima facie presumed 
29 
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to exist; still it may be shown by the excess of the lan- 
guage used by the defendant, or by other attendant cireum- 
stances indicating malice, and overcoming the presumption 
naturally obtaining in such excepted cases. Atwell vs. 
McIntosh, 120 Mass., 183; Fryer vs. Kennersly, 15 C. B., 
(N. 8.,) 422; 5 E. & B., 528. Malice is implied from news- 
paper publications the same as from the publication other- 
wise of similar matter. 39 Mich., 376; 7 Cowen, 713; 42 
N. H., 137, and supra ; 87 Penn. St., 385; 47 Wis., 659. 

We do not think the publication in question privileged 
though made by a newspaper and of a candidate tor office. 

Our Bill of Rights provides that “every citizen may 
freely speak and write his sentiments on all subjects, being 
responsible for the abuse of that right, and no law shall be 
passed to restrain or abridge the liberty of speech or the 
press. In all criminal prosecutions or civil actions for libel 
the truth may be given in evidence to the jury, and if it 
should appear that the matter charged as libelous is true, 
but was published for good motives, the party shall be ac- 
quitted or exonerated.” 

The liberty of the press means simply that no previous 
license to publish shall be required, but not that the pub- 
lisher of a newspaper shall be any less responsible than 
another person would be for publishing otherwise the same 
libelous matter. Davidson vs. Duncan, 7 E. & B., 229 ; 
Sheekell vs. Jackson, 10 Cush., 25; Sweeney vs. Baker, 13 
W. Va., 182; 57 Wis., 570; 58 Maine, 295; 42 N. H., 
137. 

On the introduction of the printing press into England 
it was regarded as a State right, and subject to the coercion 
of the Crown; and was regulated by the King’s proclama- 
tions, charters and licenses, and star chamber decrees; and 
it was licensed by the Long Parliament. Townshend on 
Libel and Slander, note 3. The press does not possess any 
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immunities or privileges as to publishing libels which are 
not shared by every individual. 9 Minn., 138. It has no 
privilege excusing it in printing libels of which any other 
publication would not be excused. 39 Mich., 376. 

In King vs. Root, Savage, C. J., said: “ It has been con- 
tended that indulgence should be shown to the defendants 
as conductors of the press, whose duty it is to communi- 
cate to their readers what passes in the Legislature; but 
that their relation to the public is one which takes the case 
out of the general rule and imposes proof of express mal- 
ice on the plaintiff. Their right to publish the truth is not 
questioned, but it is denied that in the capacity of editors 
of a newspaper they have any rights than such as are com- 
mon to all. The liberty of the press will not be invaded 
by requiring the conductors ot our presses to stand respon- 
sible for the truth of what they publish.” Nor, we will 
add, by requiring them to show the same “ good motives ” 
which the bill of rights requires of all. In Davidson vs. 
Duncan, 7 E. & B., 231, Lord Campbell said, “in what an 
unhappy situation the calumniated person would be if the 
calumny might be published, and yet he could not bring 
an action and challenge the publishers to prove its truth.” 

A candidate for office, it is true, puts the character of his 
fitness, abilities and qualifications for the office, in issue. 
His conduct and acts, whatever they may be, may be freely 
commented on and boldly censured. The mere injustice of 
criticism made of his real acts or conduct, is no ground of 
recovery, whether such harsh criticism be made by a news- 
paper or by a voter, or other person having an interest in 
the election ; no malice will be implied in such cases. But 
defamatory assaults on his private character, the publica- 
tion of falsehood in imputing to him crime or moral delin- 
quency, cannot be justified on the ground of criticism, nor 
claimed to be privileged, or to be presumed to have been 
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made without malice, but with good motives. In King vs. 
Root, 7 Cowen, 26, the Chief-Justice said: “I fully sub- 
scribe to the doctrine of Chief-Justice Parsons, (4 Mass., 
169,) that when any man shall become a candidate for an 
elective office, he puts his character in issue with respect to 
his fitness and qualifications for the office; that publica- 
tions of the truth on that subject are not libelous, and that 
the publication of falsehood against public officers or can- 
didates deserves punishment.” In Lewis vs. Few, 5 John., 
Thompson, Justice, said: “It would, in my judgment, be 
a monstrous doctrine to establish that when a man becomes 
a candidate for an elective office, he thereby gives to others 
a right to accuse him of any imaginable crime with impu- 
nity. Ifa man has committed a crime any one has a right 
to charge him with it, and is not responsible for the accu- 
sation, and can any one wish for more latitude than this?” 
In Hamilton vs. Eno, 81 N. Y., 116, it is held that the offi- 
cial acts of a public functionary may be fully criticised and 
entire freedom of expression used in argument, sarcasm and 
ridicule upon the act itself, and’ that the occasion will ex- 
cuse everything but actual malice and evil purpose in the 
critic; but the occasion will not of itself excuse an attack 
upon the character and motive of the officer ; to excuse this 
the critic must show the truth of what he has uttered. To 
accuse one holding a public office of an offence is not priv- 
ileged, and if the charge be false the utterer is liable, how- 
ever good his motives, and this although the libel relate to 
an act of the officer in discharge of his official duties. In 
Duncombe vs. Daniel, supra, (8 C. & P., 222,) the libel 
was published in a newspaper and reflected on the charac- 
ter of a candidate, and Chief-Justice Denman said that al- 
though the privileges of electors are large they will not 
justify the publication of every fact relating to the private 
character of a candidate. In Sweeny vs. Baker, 13 W. 
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Va., it was held that if a publication be made in a newspa- 
per of a candidate for office with reference to his moral 
qualifications, which is libelous in its character, the party 
making such a publication may be held liable therefor, un- 
less he proves the charge made to be true, and it will not in 
such case be sufficient to prove that the party publishing 
had good reason to believe and did believe it to be true. 
From the publication of such libelous charges the law im- 
plies malice as well as damages to the plaintiff, and the 
jury may, upon proof of the publication only, render a ver- 
dict for substantial damages. 

In Duncombe vs. Daniel, it is held squarely that the fact 
that plaintiff was a candidate and the defendant a voter 
did not bring the case within the rules respecting privi- 
leged communications, (8 C. and P., 222,) and in Common- 
wealth vs. Clap, 4 Mass., 163, that publication of the truth 
concerning the character of a public elective officer, and re- 
lating to his qualifications for such office, with intent to in- 
torm the people, is not libel, and that the publication of 


Falsehood and calumny against public officers and candidates 


is a very high offence; and in Curtis vs. Mussey, 6 Gray, 
261, that a discourse delivered pending the canvass for an 
election of a member of Congress upon the opinion and de- 
cision of a Commissioner of the United States Circuit Court, 
remanding a fugitive from service under the fugitive slave 
law, and containing passages accusing the Commissioner of 
“legal jesuitism,” of prejudice and want of feeling, “of a 
partisan and ignoble act,” and comparing him to Pilate and 
Judas, is not a privileged communication. In Enslow vs. 
Cramer, 57 Wis., 570,a newspaper article, stating among 
other things that it was charged against the plaintiff while 
holding the office of scaler of weights and measures he had 
made a practice of tampering with the weights of scales in 
order to swell the fees of the office, was held not to be priv- 
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the fact that the defendant, as the proprietor of a newspa- 
per, in publishing a libelous article against the plaintift, 
who was a candidate for office was actuated by what he 
believed to be for the public good, cannot be taken and con- 
sidered in mitigation of damages. An intention to serve 
the public good does not authorize a defamation of private 
character. “ We are aware,” says the court, “ of no case 
which goes so far as to hold that private character of a per- 
son who is a candidate tor office can be destroyed by the 
publication of a libelous article in a newspaper, notwith- 
standing the election may be attended with the excitement 
and feeling that not unfrequently enters into our elections. 
* * The law required the appellee as the publisher of a 
journal to publish facts, and not libelous articles. The 
character and reputation of the appellant were as sacred, 
and as much entitled to protection, when a candidate for 
office as at any other time.” In Aldrich vs. Press Printing 
Co., 9 Minn., 133, libelous matter published against a can- 
didate for a public office is held not to be privileged com- 
munication. ‘ We have never supposed that the freedom 
of speech in this country could be carried to such an extent, 
yet if such is the law as to an article published in a public 
journal, there can be no good reason why it does not extend 
to all channels of communication pending an election.” As- 
suming that the case of Marks vs. Baker, 28 Minn., 162, is 
to be taken as in conflict with the preceding case we prefer 
the rule of Aldrich vs. Press Printing Company. In Marks 
vs. Baker, the libelous article was a discussion of two offi- 
cial reports, between which there was a discrepancy, the 
plaintiff having failed to charge himself with, but had in 
fact accounted for, certain moneys. We do not see that a 
charge of embezzlement was necessary or fair, though there 
was much to go in mitigation of damages. We consider 























JANUARY TERM, 1885. 455 








Jones, Varnum & Co., v. Townsend’s Adm’rix—Opinion of Court. 








the doctrine of Hamilton vs. Eno, 81 N. Y., 116, to be pre- 
ferable, it too being the case of an official report. In 
Palmer vs. City of Concord, 48 N. H., 211, it was held that 
publications charging an army with cowardice, or with im- 
proper treatment of non-combatants, are prima facie libel- 
ous, and unless justified or excused are punishable by in- 
dictment ; and that newspaper publications alleging malad- 
ministration of public affairs are not libelous by reason of 
any prima facie defamatory matter therein contained, if the 
publisher, believing upon reasonable grounds that the facts 
alleged were true, published them in good faith for the 
purpose of inducing a reform, but if his motive was not a 
justifiable one, the truth of the facts alleged would not con- 
stitute a defence to an indictment for libel. There was 
nothing in the allegations of maladministration which re- 
flected on the private character or motives of the officers 
of the General Government. “If information given in good 
faith to a private individual of the misconduct of his ser- 
vant is privileged, equaily so must be a communication to 
the voters of a nation concerning the misconduct of those 
whom they are taxed to support, and whose continuance in 
any service virtually depends on the national voice. To be 
effectual, the latter communication must be made in such 
form as to reach the public.” We see nothing in the mat- 
ter of the criticism upon the national administration which 
is libelous, nor is there any showing of communication to 
any one not interested. There is nothing in Crane vs. Bos- 
ton, 13 Reporter, 650, reflecting on the personal character 
ot the plaintiff. 

The canon that “a communication made bona fide upon 
any subject matter in which the party communicating has 
an interest, or in reference to which he has a duty, is privi- 
leged if made to a person having a corresponding interest or 
duty, although it contained criminating matter, which, 
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without this privilege, would be slanderous and actionable,” 
is invoked by appellants. Baron Parke, in Toogood vs. 
Spyring, 1 C., M. & R., 193, said: “In general an action 
lies for the malicious publication of statements which are 
false in fact, and injurious to the character of another 
(within the well-known limits as to verbal slander), and 
the law considers such publication as malicious unless it is 
fairly made by a person in the discharge of some public or 
private duty, whether legal or moral, or in the conduct of 
his own affairs, in mattters where his interest is concerned, 
In such cases the occasion prevents the inference of malice, 
which the law draws from unauthorized communications, 
and affords a qualified defence, depending upon the absence 
of actual malice. If fairly warranted by any reasonable 
occasion or exigency, and honestly made, such communica- 
tions are protected for the common convenience and wel- 
fare of society ; and the law has not restricted the right to 
make them within any named limits.” 

Admitting for the sake of argument that the above le- 
gal canon will cover the case of an elector or citizen of a 
municipality who makes solely to the other electors or cit- 
izens or inhabitants and persons happening to be in it at 
the time, a communication of the kind in question, though 
false, and places the burden upon the plaintiff to show 
malice, still this does not cover the case where it is of a 
candidate for office in such municipality, and is published 
in a newspaper having the circulation that the defendants’ 
paper is shown to have had. The case of Toogood vs. 
Spyring teaches nothing if it does not establish this. There 
was no necessity for so publishing it. The protection of 
the privilege may be lost by the manner of its exercise, 
though the belief in the truth of the charge exist. In 
Duncombe vs. Daniel, supra, it was claimed that the publi- 
cation in the Morning Post was privileged on the ground 
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that an elector is justified in apprising constituents of any 
circumstances affecting the character of a candidate, if he 
bona fide believes it to be true. Coleridge, J., said: “ You 
must carry the argument further and show that he is at 
liberty to make the communication to all the world.” The 
express admissions made upon the record as to the circula- 
tion of the defendants’ newspaper are conclusive against 
any contention that the communication complained of was 
made solely to persons having a corresponding interest, or 
that they did not knowingly publish it to numbers having 
no interest in the matter, and this, too, without any neces- 
sity therefor. Admitting that the subject matter might 
have been privileged if made solely to fellow electors or 
others in the municipality, the defendants are not relieved 
of the broadcast publication by the fact that they are pub- 
lishers of a newspaper. In Padmore vs. Lawrence, 11 A 
& E., 380, there is nothing inconsistent with the above. 
The defendant, in the presence of a third person, not an 
officer or a justice, charged plaintiff with having stolen his 
property, and afterwards repeated the charge to another 
person, also not an officer of justice, who was called in to 
search plaintiff with the consent of the latter, and it was 
held that the charge was privileged if defendant believed 
in its truth, acted bona fide, and did not make the charge 
before more persons or in stronger language than was ne- 
cessary, and that it was a question for the jury and not the 
judge, whether the facts brought the case within the rule. 

In Davidson vs. Duncan, 7 E. & B., 229, (A. D. 1857,) it 
is held that the publication of matter defamatory of an in- 
dividual is not privileged because the libel is contained in 
a fair report in a newspaper of what passed at a public 
meeting, and it is said that a fair account of proceedings 
not ex parte in a court of justice is privileged, the reason 
being that the balance of public benefit from publicity is 
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great, and the inconvenience arising from the chance of in- 
jury to private character being small as compared to the 
convenience of publicity, and the proceedings being under 
the control of the judges, “ but it has never yet been con- 
tended that such a privilege extends to a report of what 
takes place at all public meetings. Even if confined to a 
report of what was relevant to the object of the meeting it 
would extend the privilege to an alarming extent. * * 
The Legislature may think fit toextend the privilege of pub- 
lication beyond the limits to which it now goes. If it does 
it can impose such restrictions on the extension as it thinks 
fit. We, in a court of law, can only say how the law now 
stands; and according to that, it is clear the action lies and 
the plea is bad.” Speaking of the priviledge, as to judi- 
eial proceedings, Wightman, J., said, “ prima fucie it is 
actionable to publish a repetition of what is injurious to 
another, unless justified by truth, or by its being a fair re- 
port of what has been said in a public judicial proceeding, 
not ex parte, or it may be in Parliament.” In Hearn vs. 
Stowell, 12 A. & E., 719, it was held that it the publica- 
tion had been libelous it would not have been justifiable, 
on the ground that it was promulgated at public meeting 
called to petition Parliament against making a grant in sup- 
port of a Roman Catholic College. In Smith vs. Higgins, 
16 Gray, 251, the communication was by a voter and tax- 
payer to a town meeting having power to decide on the 
application of the plaintifis for a reimbursement ; there 
was no newspaper publication. In Harrison vs. Bush, 5 
E. & B., 344, (1855,) the communication praying for a re- 
moval from office was claimed not to be privileged because 
addressed to the Home Secretary, whereas properly it 
should have been addressed to the Keeper of the Great 
Seal. It was held that the above canon applies when the 
communication is made to a person not, in fact, having 
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such interest or duty, but who might reasonably be, and is 
supposed by the party making such communication to have 
such interest or duty, and that though in this case it should 
have been addressed to the Keeper of the Great Seal, whose 
advice was generally acted upon in such cases, yet it might 
be considered as addressed to the Queen though the Home 
Secretary, who might himself have caused the inquiry to be 
made, have communicated with the Keeper, and in effect 
recommended the removal of the plaintiff. There was no 
newspaper publication. If we assume a case where the 
matter is privileged if made to the inhabitants of a muni- 
cipality having a corresponding interest to that of the per- 
son communicating it, and then assume that said person 
is not the publisher of a newspaper, yet communicates it 
to a degree equivalent to the circulation of the defendants’ 
newspaper, does not the privilege become entirely lost in 
the manner of its exercise ? 

Our conclusion is that the liberty of the press is no 
wise infringed upon by the rule that when newspapers pub- 
lish charges imputing crime, or moral delinquency, to can- 
didates for elective offices the publishers should previously 
see to their correctness. Moreover we do not recognize the 
moral obligation upon the publisher, whatever may be the 
candidate’s want of mental or other qualifications for office, 
to publish contrary to the fact that he is under indictment 
for a felony or to otherwise assail his private character or 
impute moral delinquency to him. It is enough to permit 
him to show all circumstances indicative of a less degree 
of malice, and in mitigation of damages. 

Considering all the testimony in this case, we are una- 
ble to say that a communication of qualified privilege 
throwing the burden on the plaintiff is shown; nor does 
the declaration upon its face make a case of such privilege. 
Enslow vs. Cramer, 47 Wis., 659. 
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6. We do not mean by anything we have said, or the 
language of any authority we have quoted from, to gain- 
say the doctrine of Wilson vs. Marks, 18 Fla., 322, that 
“‘ good motives” are essential to a justification for publish- 
ing libelous matter which is true. 

7. We do not see that it was proper for the defendants, 
or either of them, to say whether or not they exercised any 
care in ascertaining the truthfulness of the charge, but we 
think evidence of acts and circumstances showing an hon- 
est purpose to arrive at the truth, followed by action on in- 
formation which it was reasonable to believe, and was act- 
ually believed, would be admissible with such information 
in mitigation. It was for the jury,and not the defendants, 
to say whether the latter had any reason to believe the 
charge to be true, but defendants, after being permitted to 
show circumstances calculated to reasonably create a 
belief, should be allowed to state their belief. The result 
of the election, we think, was not a proper subject of testi- 
mony ; it has no connection with defendants’ motives, nor 
is any special damage alleged in the declaration. 

8. What we have said is sutticient without going specially 
over each of the numerous exceptions. The verdict 
must be set aside, the judgment is reversed and the case re- 
manded for such proceedings as may be proper. 
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PorcHer L’ENGLE, APPELLANT, vs. JAMES Y. WILSON AND 
Emity R. Witson, Executrtx or C. Parkuurst, De- 
CEASED, APPELLEES. 


1. An assessment of land under the revenue act of 1879, chapter 3099, 
sections 6, 7 and 20, must be to the owner, or the occupant, or 
as ‘‘unknown,”’ or to the trustee, guardian, executor or admin- 
istrator in his representative capacity. } 

2. An assessment to the ‘‘estate of Parkhurst ”’ is a nullity and a sale 
consequent on such assessment conveys no title to the pur- 
chaser. 


Appeal from the Circuit Court for Duval couuty. 
The facts of the case are stated in the opinion. 
John EF. Hartridge for Appellant. 

A. W. Cockrell § Son for Appellees. 


Tue Curer-Justice delivered the opinion of the court: 


This was a suit in ejectment in the Circuit Court of Du- 
val county by the appellant against the appellees tor the 
recovery of a lot of land in the town of LaVilla in said 
county. On the trial there was a verdict and judgment 
for the appellees. The court charged the jury that if they 
found from the evidence that the tax deed under which the 
plaintiff claimed in this case is based on the assessment 
made to the “estate of C. Parkhurst” that C. Parkhurst 
was dead at the time said assessment was made, and the es- 
tate of C. Parkhurst was in the hands and possession of his 
executor, then the assessment is void and the verdict must 
be for the defendant. 

This charge is the only error assigned here. 

It was decided by this court in Spratt vs. Price, 18 Fla., 
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289, that the tax assessed under the statute is a lien upon 
the land assessed, and that the lien attaches to the res with- 
out regard to individual ownership, and when it is enforced - 
by sale pursuant to the statute prescribing the mode of as- 
sessing and collecting it, the purchaser takes a valid and 
unimpeachable title. 

This land was not assessed pursuant to the statute. A 
proper assessment is essential to impressing an enforceable 
lien upon it. ~ , 

The statute, chap. 3099, sec. 6, provides: “All the lands 
shall be assessed in the county, town or city in which the 
same shall be, and every person shall be assessed in the 
city, county or town; in which he resides when the assess- 
ment is made, for all lands then owned by him within such 
city, county or town; but lands owned by one person and 
occupied by another may be assessed in the name of the 
owner or occupant.” Sec. 7: “All lands not returned to 
the assessor may be assessed as unknown.” 

Src. 20. When a person is assessed as a trustee, guardian 
or executor or administrator, a designation of his represent- 
ative character shall be added to his name, and such assess- 
ment shall be entered upon a separate line trom his indi- 
vidual assessment, and he shall be assessed for such real 
estate held by him in his representative character at the 
full value thereof and for all the personal —~ so held 
by him in such representative character. 

It is claimed by the appellant that these provisions are 
merely directory, and that inasmuch as the lien is on the 
land itself, without reference to ownership, that listing the 
land in the name of an estate is sufficient. 

There are cases which seem to sustain this proposition. 
Kingman vs. Glover, 3 Richardson, 27; 24 N. J. L., 108 ; 
83 Ill., 602; 96 Ill., 346. In the case in 24 N. J., supra, 
the question arose in a proceeding instituted to set aside 
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the tax assessment which was to the “estate of Coly.” The 
court sustained the assessment, but said “ that it is ques- 
tionable whether a sale under such an assessment would 
convey title.” There are also many cases which hold that 
these provisions of the assessment statute are mandatory. 
In 97 Mass., in the case of Wood vs. Torney, 322, the 
assessment was to the “estate of Benjamin Davenport.” 
The court held the assessment void. In 23 New York, 
Whiting vs. Thomas, 281, in a statute that provides: 

1st. Every person shall be assessed in the town or ward 
where he resides when the assessment is made for all lands 
then owned by him in such town or ward and occupied by 
him or wholly unoccupied. 

2d. Land owned by a person residing in the town or 
ward where the same is situated, but occupied by another 
person, may be assessed in the name of the owner or occu- 
pant. 

3d. Unoccupied land not owned by a person residing in 
a town or ward where the same is situated shall be denom- 
inated lands of non-residents and assessed as hereinafter 
provided. 

The court said “these provisions are imperative. There 
is no authority whatever for making the assessment other- 
wise than as they direct. The provision in section 2, that 
the lands may be assessed either to the owner or occupant, 
would be wholly nugatory if they could be assessed to one 
who is neither. The assessors have no jurisdiction to 
assess except as the statute provides, and unless they pur- 
sue the directions of the statute the assessment is unau- 
thorized and void.” 

The provisions of these statutes are very similar to our 
own, and the conclusions of the court are in accordance 
with our views. 

In the case of Cruger vs. Dougherty, 43 N. Y., 107, the 
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court says: “It is a well established rule that one claiming 
to have acquired title to the property of another under stat- 
utory proceedings must show that every material provision 
designed for the security and protection of the owners has 
been substantially complied with.” 

In the case of Woodbridge vs. State, 43 N. J., 270, the 
court say: “ The power to sell lands for taxes is a naked 
power and the validity of a title derived from such sale de- 
pends upon a strict compliance with the directions of the 
statute,” and “a purchaser at such sale is bound to inquire 
whether he has so acted,” quoting Blackwell on Tax Titles, 
34; State vs. Jersey City, 7 Vroom, 188. See also 28 Miss., 
75 and 76. 

In this case there is no assessment to the owner, occu- 
pant, unknown owner or person in a representative char- 
acter. 

The statute requires the assessment to one or other 
of them ; an assessment to the “ estate of C. Parkhurst” is 
to neither, and is equivalent to wholly ignoring the require- 
ments of the statute. 

These requirements are few and simple; any man of or- 
dinary intelligence can, without difficulty, tollow them 
with accuracy. Not to do so can only be attributed to the 
negligence of the assessor. Section 58, revenue act, supra, 
makes the “clerk’s deed prima facie evidence of the regu- 
larity of the proceedings from the valuation of the land to 
the date of the deed inclusive.” This is a large invasion 
of the law as it once stood. Weare not disposed to extend 
it by judicial construction, a construction which would re- 
quire us to declare some parts of the act directory and oth- 
ers mandatory. It must be admitted that there can be no 
definitively prescribed rule which will unmistakably mark 
the line of demarcation between the two. It-must in its 
nature be a matter of individual opinion, and as time should 
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change the individual members of this court there would be 
a corresponding change in the construction of what was 
mandatory and what was directory. 

There was no error in the charge of the court and the 
judgment is affirmed. 








M. L. Browarp, APPELLANT, vs. JoHN B. Rocug, Ap- 
PELLEE. 


‘1. A verdict ofa jury or finding ofa referee is not against the evidence 
when there is sufficient legal evidence to support it, although 
there be conflicting testimony on material points. 

2. A verdict of a jury or finding of a referee will not be set aside as 
against the weight of evidence unless its preponderance is such 
that the verdict or finding must have been produced by consid- 
erations other than a due respect to the evidence. 


3. The declaration contained a special count to recover the amount 
paid by the plaintiff as surety on a note of the defendant, and a 
count on anacceptance of the defendant, and common counts for 
goods bargained and sold, sold and delivered, money paid, and 
an account stated. A copy of the note and of the acceptance, 
and an open account, were filed with the declaration. In the 
open account are charged the amount of the note, and that of 
the acceptance; and various items of provisions, and other 
goods and of cash, none of which are covered by the note or ac- 
ceptance. The record shows that after testifying to several 
items in the open account: *‘The plaintiff here abandoned the 
store account, and offered in evidence the two notes due and 
mentioned in the special counts in the declaration :’’ Held, 1st. 
This was not an abandonment of his action as to either the note 
transaction or the acceptance. 2d. The abandonment of the 
store account as a cause of action did not preclude the plaintiff 
from showing that it, excluding the note and acceptance amounts, 
had been paid prior to the institution of the action. 

4. An error in assessing costs is not a ground for a new trial. 

5. Where the record does not show that costs as assessed include any 
item not properly chargeable to appellant, the assessment will 


not be disturbed on appeal. 
30 
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Appeal from the Circuit Court for Duval county. 


The case was tried before Joseph B. Christie, Esq., as 
referee. 



























This is an action of trespass on promises. f 


The first count is a draft drawn by one Clarke, in favor 
ot Roche, on Broward for $204.41, dated May 24, 1881, 
accepted by Broward. 

The second count states that on the 5th of March, 1880, 
Broward and plaintiff made their promissory note to Bar- 
nett for $130.00, payable sixty days, plaintiff adding his 
name as surety, and Broward drawing and using the 
money obtained thereon. Plaintiff was obliged to pay the 
note at maturity, by means whereof Broward became lia- a 
ble to pay, &c., Roche the amount thereof, &c. 

The third count is for $322.75 for “ goods, chattels and 
effects,” sold and delivered to defendant, and bargained 
and sold, and for money found due on account stated. 

The fourth count is indebitatus for $700 for money lent 
by plaintiff to defendant, and like sum expended by plain- 
tiff for the use of defendant, and like sum received by de- 
fendant for use of plaintiff, and like sum for interest on di- 
vers sums of money foreborne by plaintiff to defendant at 
his request for divers spaces of time. 

The defendant pleaded payment and issue was joined 
thereon. Afterwards defendant filed another plea to the 
eommon counts, stating that he “never was indebted as al- 
leged in the common counts of plaintiff’s declaration.” 

The cause, at this stage, was referred to Mr. Joseph B. 
Christie, as referee, for trial. 

The testimony is as follows: 

Roche says the note was made at its date, and given for 
the purpose of raising money by Broward, who received 
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the money and he signed it with Broward, and paid it at 
maturity, and Broward has paid him only $11.66 on it, 
which was paid April 15th, 1881. Broward says he came 
up to see Roche a few days before the note became due, 
and told him his raft would not be in in time to meet the 
note, and requested Roche to pay the note, which he says 
R. agreed to do, and that he, Broward, would pay him ina 
few days from the raft which he agreed to turn over to R.., 
to pay the note out of; that he, B., turned over the raft 
May 13th, 1880, it “ amounting to $329.35, and gave him 
specific instructions to apply enough” of the proceeds to 
pay the note. Conversation with R.as to meeting the note 
was “about his store. B. does not recollect that any one 
was present. Had been in habit of turning over rafts or 
surveys of rafts to R. B. never inquired of R. as to the 
note, as he had entered it on B’s. pass book; received no 
notification that it had been paid. B. had a running ac- 
count with R., at this time; he arrived at the date of the 
raft of $329, by the fact of having a memorandum of it, 
and R. credited on his pass book as of that date.” 

Roche says he did not receive instructions from Broward 
to apply any portion of the raft to the payment of the note. 
Had no conversation with Clarke as to payment for a mule 
by B., out of any raft. The reason he did not apply the 
proceeds of the first raft to the note “was because B. was 
owing me a store account, and I thought that the proper 
place to apply it.” 3B. had testified as to such a conversa- 
tion. 

As to the draft or acceptance, Roche testifies as follows: 
Says he received it May 24, 1881. Clarke was owing him 
this amount, and gave him the draft on Broward, which 
B. accepted ; he receipted C.’s account “by Broward’s ac- 
ceptance ;” the acceptance has never been paid; B. has 
never paid any money “on the note and acceptance except the 
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$11.66,” which credit he says he has allowed; cannot tell any- 
thing about the time at which he gave(C. this credit with- 
out referring to his books ; his recollection is that C. gave 
him a draft on B., who, when he came in, accepted it, and 
he, R., charged the amount up to B., and receipted C.’s ac- 
count; that he released C. from further liability on account 
of the acceptance. 

Broward testifies as to the acceptance : that he requested 
R. that the draft be got on him, B., for his, B’s., protec- 
tion ; he had already paid R. on August 13th, 1880, $197.- 
97, the amount R. claimed that C. owed him ; that he and 
C. had not had a settlement, and he wanted an order from 
him, so as to protect him, B., in the amount already paid 
by him for Clarke. R. claimed, several months afterwards, 
that C. owed him $6.44 more than $197.97, and he asked 
R. to get the draft from C. for the full amount of $204.41 
for his protection ; that of this $204 he had paid $197.97 
to R., August 13th, 1880, and the balance since ; paid the 
former since “ out of a raft of timber.” R. got the survey 
bill of the raft and sold to Hunter, and the $197.98 was to 
be paid out of it; he gave R. specific instructions to so 
pay, and this settled in full all the indebtedness owed him 
at that time, “including the joint note, the acceptance sued 
on and all store accounts ;” that at the conversation, as to 
the $6.44 balance, R. said he, B., had paid him the $197.- 
97, and he wanted the balance, and he tuld R. to get the 
order tor the full amount. B. thinks that it was on 13th 
August, 1880, at R.’s store, the conversation as to assuming 
the Clarke indebtedness took place, Clarke being present: 
they were talking about the proceeds of the raft turned 
over to R. on August 13, 1880. Clarke had an interest in 
the raft, and requested me to pay his store account out of 
the raft, the amount being $197.97; and then they asked 
R. for a balance that was due on the raft after accounts 
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were settled; . said Hunter had not yet paid him for it, 
therefore he could not let them have thebalancethat was due; 
they did not have a settlement that day, but that R. acknowl- 
edged owing him a balance. “Have taken up notes hereto- 
fore paid by me which R. held; sometimes I took them up 
and sometimes I did not, one I never got”; that he has 
never had a final settlement with R.; it has been running 
until before suit was brought; thinks the balance due him 
by R., August 13, 1880, was about $200. 

Mr. Clarke testifies as follows: That he recollects the 
raft sold to Wallace and Cashen, but does not know what 
it “surveyed ” or “ brought.” He talked to R. about it ; 
they got to talking about his store account; he told R. his 
account was to come out of the next raft; thinks he, R., 
had the raft and survey bill in possession at the time—i. e, 
“the raft sold to Hunter—the last raft ;” that R. told him 
that he, R., had not given him, C., any credit out of the 
first raft, and that R. said that Broward had told him that 
he, B., owned his, C.’s, interest in the raft. R. told C. that 
the latter’s interest in the first raft was to go to pay for 
the mule and to let his account run on the next raft.. R. 
never presented his account to C., but ran over his books 
one day and said the latter was owing .him $197 and some 
cents, may have been 97; this about the time R. was sell- 
ing the second raft. They were all there in R.’s store, 
and B. was to pay R. the amount out of the raft he sold 
Hunter; that R. asked witness if he was willing for it to 
go that way, and witness said certainly, that he wanted 
him paid. Awhile after this witness was in R.’s store, 
and R. told him he had just run over his books, though he 
had not posted them up, and had-found he owed him $204 
instead of $197, and asked if witness would not give him 
an order on B. for the whole amount; witness said no, he 
did not want to give an order for any more; that he, R., 
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had already accepted “the $197” ; R. said he had seen B., 
who had said he would pay it if he got the order from wit- 
ness ; witness told him that if B. was willing to risk it 
witness ought to be, and to draw it up; witness signed it. 
R. said when he asked tor the order of $204.41, that the 
$6.41 was the balance due on witness’ account. This con- 
versation as to the $204.41 order was some time after the 
conversation about the payment of the $197. Witness 
quit trading with R. about the time the raft was sold to 
Hunter. 

On the cross-examination, he says: Thinks the conversa- 
tion as to the first raft was in Roche’s store; had been 
trading with R. before this time about sixty days ; does 
not remember any one present at the time of the conversa- 
tion, nor in what part of the store it was; does not re- 
member “when the conversation occurred, but it was some- 
time between the selling of the first and second rafts.” In 
a subsequent conversation he asked R. for a receipt, but 
did not get it. R. said B. had not paid him, and if he did 
not “he might have to come back on” witness. Thinks 
the second raft was sold in Angust; can’t remember con- 
versations had with other parties. Quit working witb B. 
in August, 1880, and after this quit trading with R. Has 
had no conversation with any one as to what he was going 
to testify up here. Witness says he “‘is certain that he re- 
members the conversations had with R. and the cireum- 
stances surrounding them;” is as certain of the conversa- 
tions as of the fact that he did not trade with R. after giv- 
ing the order on B., in August, 1880; means he is certain 
about them from the best of his memory. 

Broward, on being re-called, offered a receipt for $100 
dated April 13, 1880, given by R. to him, and it was ad- 
mitted in evidence, and he says he paid R. $100 in Febru- 
ary, 1881, and $100 April 15, 1881, and the raft sold Au- 
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gust, 1880, to Hunter, brought $823.91, which money R. 
got, and out of these proceeds he directed R. to pay himself 
the $197. The $100 receipt of April 13th, was not made 
on the note or acceptance specially ; did not tell him to ap- 
ply it ; the note and acceptance were charged up in his ac- 
count. Does not think he told R. to apply the other pay- 
ments ; the notes and accounts were all included and he 
wanted them paid. 

Broward says the reason he did not get up the note and 
acceptance from R. was through carelessness, as R. had 
charged them in his, B.’s pass book, and gave him credit 
for the amount when he paid him. He had a pass book 
which R. kept, in which he entered the amounts from time 
to time as he got things or paid R. amounts. 

Mr. Roche, being recalled, testified that he received a 
sixty-day note for the Hunter raft, and applied the same to 
the store account. He received the Clarke acceptance May 
24th, 1881. Broward had not given him any instructions 
previous to this to apply any portion of the money paid by 
him to the payment of the acceptance. The raft was 
turned over to him August 13, 1880; there were no in- 
structions given B., as to the application of any portion of 
the proceeds of this raft, and no portion thereof was ap- 
plied to the payment of the Clarke debt or acceptance or 
the note; had no instructions to apply any of it to the 
amount owing by Clarke. Clarke owed him August 16, 
1880, $119.46 ; R. ceased to credit C. March 8,1881 ; Clarke 
“took up” groceries and provisions with witness to the 
amount of $84.95 between August 16, 1880, and March 
8, 1881; had no understanding with Clarke in August, 
1880, that the amount he owed him was to be paid out of 
the raft sold to Hunter. The amount of $197.97, testified 
to as being paid to him as C.’s account, has not been paid to 
him as C. did not owe him the amount at that time, but only 
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$119.46 up to August 16, 1880. Does not remember any- 
thing about a conversation with C. that he owed witness a 
balance of $6.44, and that “I wanted him to give me an 
order on B.” The Clarke acceptance was accepted by B. 
about the time it was given, on or about May 24, 1881. 
C.’s account had not been credited up to the time or before 
receiving this acceptance. None of the payments made by 
B. were applied to either the note or acceptance, and no 
part of either has been paid except the $11.66. Knows 
from his books that Clarke owed $119.46, August 16, 1880; 
is testifying from a statement of C.’s acco unt drawn off his 
ledger ; remembers he ceased to credit Clarke March 8, 1881, 
from the statement from his ledger ; knows that C. got pro- 
visions between August 16, 1880, and March 8, 1881, from 
the statement from his books ; took the statement from his 
ledger, which is at the store ; does not know that the Clarke 
acceptance appears on his ledger as of December 30, 1880; 
the note and acceptance were two separate matters ; they 
may be on this bill 6f particulars, but they were never en- 
tered on the book of original entry—the blotter. 


A, W. Cockrell & Son for Appellant. 
Hartridge & Young and R. M. Call for Appellee. 


Mr. Justice Raney delivered the opinion of the 
court : 


I. The first point we consider in this case is the alleged 
retraxit. Appellant’s counsel say “ the account sued on is, 
as required by the statute, appended to the declaration, as 
the cause of action on the third and fourth counts,” and “is 
made of many items of debit and credit, among the items 
of credit being the identical acceptance representing Clark’s 
store account.” “ To this account,” he further says, “ thus 
appended to the plaintiff’s declaration as his cause of action 
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claiming the balance due thereon, made up of debits and 
credits, the defendant” pleaded “ never indebted,” and “ dur- 
ing the trial, while the plaintiff, as a witness on his own 
behalf, was being examined to prove this balance, the plain- 
tiff, in open court, abandoned this count.” He then con- 
tends that “ if the store account thus declared on embraced 
this acceptance,” such acceptance “ ceased to be a cause of 
action the moment the count embracing it was aban- 
doned.” 

A copy of the acceptance, which is for $204.41, and 
dated May 24th, 1881, is filed with the declaration, as is 
also a copy of the note for $130, dated March 5, 1880; and 
in the account under date of December 30, 1880, we find 
the following charge against Broward: “Clark acceptance 
$204.41.” The account books of the plaintift being admit- 
ted, he had testified to the entries of July 15th and 17th, 
1880, they being the first charges appearing against Brow- 
ard on the account filed, and then it appears in the testi- 
mony that “the plaintiff here abandoned the store account 
and offered in evidence the two notes due and mentioned 
in the special counts in the declaration.” We think it is 
evident that the “ two notes” are the note and acceptance 
described in the “ special counts,” and considering the en- 
tire action taken by the plaintiff, as shown by the statement 
quoted trom the testimony, it discloses as much of an in- 
tention to pursue any right growing out of the note and 
acceptance transaction as it did to abandon pursuit of any 
part of the store account. It seems impossible to give any 
other effect or purpose to his action. An abandonment 
of the common counts accompanied with an expressed re- 
tention of a pursuit of the special counts would leave the 
special counts standing good for whatever they cover and 
show an intention to abandon only so much as is not cov- 
ered by the special counts. We do not see any intention 
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to abandon any part of the suit except such as covered only 
the store account, exclusive of the note and acceptance. 
The pleadings and causes of action filed so far as necessary 
to recover on the note and acceptance transactions remained 
intact and sufiicient. 

Taking this view of the case it is unnecessary to consider 
in this connection the effect of the alleged retraxit. We, 
however, will discuss it further in the third paragraph of 
this opinion. - 

II. The referee found that the note had seen paid by the 
defendant. “This,” says he, in his finding, “ is easily as- 
certained by the fact that when the defendant was credited 
with the payment of $823.91, as shown by the bill of par- 
ticulars filed with the plaintiff’s declaration, credited Au- 
gust 13th, 1880, the payment at this time exceeded all the 
indebtedness of the defendant to the plaintiff, including this 
note, and left a balance due the defendant in the hands of 
the plaintiff.” He finds that the acceptance has not been 
paid. ‘“ This,” he says, “is shown by the fact that no pay- 
ment was made by the defendant to plaintiff after accept- 
ing the draft.” Judgment was given for the amount of the 
draft, principal and interest. The defendant moved for a 
new trial on the ground that the finding and judgment are 
unsupported by the testimony, and against the weight of 
evidence, and contrary to law. 

The plea was payment, and the burden was upon the de- 
fendant to sustain his plea. We have considered the testi- 
mony very carefully, and it is set forth fully in the state- 
ment of the case. Not only is there direct conflict as to the 
application of the moneys received by Roche to the pay- 
ment of the acceptance, but also as to the fact that Brow- 
ard ever directed any such application and also as to the 
time covered by the Clarke account, as to conversations, 
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and in fact as to almost every, if not every, material point 
involved in the issue as to such payment. 

Where the evidence is contradictory, making it the duty 
of the jury to decide upon the credibility of the witnesses, the 
court will not set aside the verdict as against the weight of 
evidence. P. & G. R. R. Co. vs. Nash, 12 Fla., 497. The 


court will not set aside the verdict of a jury upon questions 


of fact where there is a conflict of evidence, unless it may 
be well assumed from the circumstances of the case that 
some improper influence has been brought to bear to effect 
such jury contrary to the right; Nickels & Gautier vs. 
Mooring, 16 Fla., 76; or unless the verdict is so clearly 
and manifestly against the weight of evidence as to sug- 
gest the presumption that it was produced by influences 
other than a proper consideration of the testimony ; John 
D. C. vs. State ex rel., 16 Fla., 554; or unless it appears 
that the jury were influenced by some improper motive. 
Mays vs. Hynote, 16 Fla., 673. See also 16 Fla., 676. <A 
verdict will not be set aside as against the weight of evi- 
dence when such evidence is so contradictory as to make it 
the duty of the jury to decide upon the credibility of the 
witnesses, although such evidence seems to preponderate 
against their finding, unless there is ground for belief that 
the jury acted through prejudice, passion, mistake or other 
cause which should not properly control them; (McMurray 
& Brittain vs. Basnett, 18 Fla., 609;) or unless the prepon- 
derance of evidence is such that the verdict must have been 
produced by consideration other than a due respect to the 
evidence. Hauling vs. Fla. Savings Bank, 19 Fla., 695. A 
verdict is not against evidence where there is legal evidence 
to support it, though there be conflicting testimony upon 
material points. Id., 695. 

“The same eftect is to be given to the finding upon the 
facts by a referee, as to a verdict of ajury. McClenny vs. 
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Hubbard, 20 Fla., 541; 15 Barb., 28; 16 Barb., 146; 35 
Barb., 602. 

In the light of the rules laid down above, we do not see 
how we can grant a new trial. There is testimony sufii- 
cient to support the finding as to the acceptance, and there 
is no such preponderation of testimony against this con- 


clusion as to raise the belief that the referee acted under . 


improper influences from prejudice, passion or other cause 
which should not properly control him. The question is 
not simply whether this court, sitting in his place, would, 
looking at the record before us, have found the same con- 
clusion. He had the witnesses before him—a very mate- 
rial consideration. + 

The Supreme Court:of Maine, in the case of Crocker 
et ux. vs. McGregor, decided in June, 1884, say: “ We 
have carefully examined the evidence reported, upon which 
the motion to set aside the verdict is based, and while we 
think the verdict might properly have been for the defend- 
ant, still there is sufficient in favor of the plaintiff, if the 
jury believe it, to authorize the verdict for her. We can- 
not say that the verdict is so clearly wrong as to require 
the court to set it aside.” 

The reasons given by the referee for his findings do not 
show that he did not consider the whole testimony, nor 
would an erroneous reason, not showing that the testimony 
was not considered, vitiate a finding which the testimony, 
applying the rules of law, laid down above, would sustain. 

The referee does not find that the balance left in plain- 
tiff's hands after the payment of $823.91 by defendant, 
was not absorbed by the subsequent items in the store ac- 
count, nor does he say that he relies upon the bill of par- 
ticulars (store account,) alone as showing that no payment 
was made to the plaintiff after the acceptance of the draft 
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by Broward. There is testimony, entirely outside of the 
store account, to such effect. 

In considering this case it is not to be forgotten that the 
plea to the acceptance is payment, and that the admissions 
of such a plea are that the acceptance itself was a valid 
cause of action, and the sole avoidance relied on is pay- 
ment. It will be remembered, too, that the plea to the 
counts covering the entire open account and all its items 
as such, was never indebted. 

III. A retrazit “is where a plaintiff cometh in person 
in court, where his action is brought, and saith he will not 
proceed in it, and this isa bar to that action forever. It 
is so called because it is the emphatical word in the Latin 
entry.” Tomlin L. Dict., Title, Retraxit ; Abbott’s Law 
Dictionary, Retrazit; Lown vs. McMillan, 8 Penn., St., 
163. It differs from a nolle prosique in that it is “a bar to 
any future action for the same cause, whereas the nolle 
prosique is not unless made after judgment.” It is said to 
be absolute in England. 

Assuming that the course taken by the plaintiff here 
would preclude any future action to recover the store ac- 
count, we do not understand trom anything we have been 
shown or can find that the effect of such abandonment or 
retraxit precluded the plaintiff from showing that the 
moneys received by him had been applied to the account 
or otherwise, and not to the note and acceptance, and that 
the latter had not been paid. That the account had been 
paid may have been the very reason why it was aban- 
doned. The fact that a cause of action has been paid is 
good reason why a party should forever disclaim a right to 
sue on it, but this does not estop him from asserting that it 
once existed and has been paid. 

IV. The only remaining point to be discussed is that as 
to costs. Rule 61 of the Common Law Circuit Court 
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Rules provides that “ no costs shall be allowed on taxation, 
to a plaintiff upon any counts or issues upon which he has 
not succeeded, and the costs of all issues found for the de- 


fendant shall be deducted from the plaintifi’s costs.” This! 


rule applies to the taxation of costs. An error in taxa- 
tion of costs is not a proper ground for a new trial, nor is 
it among those urged before the referee. If there has been 
any error in the taxation, we do not discover anything in 
the record showing it, even assuming that this is the proper 
way to reach the error. There is nothing to show the 
items of costs taxed. 
The judgment is affirmed. 


The appellant then filed a petition for a re-hearing, 
which is as follows: 


To the Honorable, the Supreme Court of Florida: 


Your petitioner, M. L. Broward, by his Attorneys, A. 
W. Cockrell & Son, exhibits most respectfully his petition 
for a rehearing in said cause. 

In submitting this petition, counsel for petitioner beg 
leave to quote the language borrowed by the Supreme 
Court of Pennsylvania in the case of “ Roberts vs. Beatty,” 
2 Pinrose and Watts, 63; S. C. 21 Amer. Decisions, 413. 
“Counsel must present the case to the court, investigate 
the principles upon which it depends, produce authorities and 
trace out the analogies, or the court are not responsible for 
a correct decision.” 

If the decision in the opinion filed herein be not a cor- 
rect decision; and if it be that we, by an omission of our 
duty, have incurred a just responsibility for the error, we 
bespeak the forbearance if not indulgence of the court, as 
we make atonement for that omission. 

In the opinion delivered this court says: “ The referee 
does not find that the balance left in the plaintiff’s hands, 
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after the payment of eight hundred and twenty-three nine- 


“ty-one one-hundredth dollars, was not absorbed by the sub- 


sequent items of the store account.” 

Conceding that the referee does not find that this balance 
was not absorbed by the subsequent items of the store ac- 
count; and further conceding that the retruxit while de- 
stroying the store account, as an affirmative cause of action, 
did not extinguish the right of the plaintiff to show that 


certain moneys ascertained to be in his hands, due to the 


defendant, were absorbed by the purchase of goods of him 
by the defendant subsequently; it is submitted to the 
court, it was the duty of the referee to find, affirmatively, 
as the burden was on the plaintiff affirmatively to show, 
that this balance in the hands of the plaintiff, thus judi- 
cially ascertained to be due from the plaintiff to defendant, 
was absorbed by purchases subsequently made of the plain- 
tiff by the defendant. Indeed, the propriety of the find- 
ing by the referee, that the defendant, Broward, owed the 
plaintiff, Roche, the exact amount of the principal and in- 
terest, represented by the acceptance, and no more, depends 
upon the fact and cannot be made out in the absence of the 
fact, that the purchases made of the plaintiff by the de- 
fendant, subsequently to plaintiff's receipt of the $823.91, 
represented in amount precisely this balance and no more. 

In this view of the question, the direct conflict, real or 
supposed, in the evidence, “as to the application of the mon- 
eys received by Roche, to the payment of the acceptance, 
and as to the fact that Broward ever directed any such ap- 
plication, and also as to the time covered by Clarke’s ac- 
count; and in fact as to almost every, if not every, mate- 
rial point involved in the issue as to such payment,” be- 
comes wholly immaterial. And in this light it is unneces- 
sary to inquire whether the referee relied alone upon the 
bill of particulars “as showing no payment was made to 
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the plaintiff, after the acceptance of the draft by Broward ;” 
nor is it material, if such testimony exists, that “there is 
testimony outside of the store account,” that no such pay- 
ment was made. Conceding everything advanced by the 
court, in the opinion, in this behalf, and still the fact re- 
mains, as judicially ascertained and reported by the referee, 
when the $823.91 was received by Roche, “ the payment at 
this time exceeded all the indebtedness of the defendant 
(Broward) to the plaintiff (Roche), including the note, and 
left a balance due the defendant (Broward) in the hands of 
the plaintiff (Roche). 

What boots it, then, that no payment was made by Brow- 
ard to Roche after the date of the acceptance? It is clear 
before the draft was given there was a balance in Roche’s 
hands, after deducting the note and everything else Roche 
claimed. We concede, if the acceptance stood alone, some 
presumption might arise that it represented the balance then 
due from Broward to Roche; and that in fixing as between 
the parties the amount of the acceptance, the balance there- 
tofore in the hands of Roche was considered and covered. 
But in this case, all the witnesses, Clarke, Broward and 
Roche, swear that this acceptance stood for and was in- 
tended to stand for precisely the amount of Clarke’s account 
with Broward, nothing more, nothing less. This accept- 
ance then had no relation, nor could it have any relation, to 
the antecedent state of accounts between Broward and 
Roche. Again, conceding, as is argued by the court, that 
the plea of payment interposed by Broward was in law an 
admission that the acceptance when made was a valid cause 
of action by Roche, in whose favor it was drawn, against 
Broward, the acceptor ; yet, if the evidence shows, and the 
reteree fins, there was a balance of money in the hands of 
Roche, in whose favor the acceptance was drawn, in favor 
of Broward, the acceptor; and the acceptance as to its 
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amount and consideration was wholly separated from ante- 
cedent transactions between Roche and Broward, as is un- 
questionably true in this case, we submit that Roche can- 
not recover from Broward, in action of assumpsit, the amount 
of this acceptance and interest thereon, discharged of lia- 
bility to account for money, affirmatively shown by the evi- 
dence, and by the report of the referee, to have been in his 
hands prior to said acceptance. And we submit the burden 
was upon Roche, in this state of the case, in this state of 
the evidence and findings of the referee, to prove that this 
balance to the credit of Broward had been displaced by 
farther or other transactions between the parties. And the 
quantum or degree of proof thus put upon him was not les- 
sened by the fact that he sought, if such were the fact, not 
a recovery from the defendant upon the store account, but 
to absorb by the use of the store account a credit otherwise 
due from him to the defendant. Was there any such evi- 
dence of farther or other transactions between the parties, 
influencing the mind of the referee, as shown by the evi- 
dence he reported, or by his findings thereon? Certainly 
not. The referee, after ascertaining and judicially declar- 
ing there was a balance in Roche’s hands due Broward on 
the 13th day of August, 1880, proceeds to say: “TI tind 
that the draft of J. H. Clarke, drawn on M. L. Broward, 
the defendant, in favor of John B. Roche, plaintiff, and ac- 
cepted by M. L. Broward, dated May 24th, 1881, has not 
been paid by the defendant to the plaintiff, and that the 
defendant is still indebted to the plaintiff for said acceptance 
amounting to two hundred and four 41-100 dollars; this is 
shown by the fact that no payments were made by the de- 
fendant to the plaintiff after accepting said draft. I find, 
therefore, that the defendant is indebted to the plaintiff in 
the sum of two hundred and four 41-100 dollars with eight 
3] 


So ae 
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per cent. interest from May 24th, 1881, to the” present 
date. 

We submit, in conclusion, that the plaintiff below offered 
no evidence displacing, or tending to displace, this sum or 
balance, as a credit adjudged to Broward, before said draft 
was accepted ; nor did the referee ascertain in his findings 
that this credit was displaced. He found that no payments 
were made by the defendant to the plaintiff after the ac- 
ceptance ; and upon this finding and no other adjudged the 
entire amount of the acceptance and interest was due from 
defendant to plaintiff. 


Mr. Justice Raney delivered the opinion of the 
court upon petition for a rehearing : 


After the alleged retrazit the action stood on the note 
and acceptance. The plea was payment and unquestionably 
the burden was upon the defendant to proveit. The plain- 
tiff was entitled to judgment for so much as there was no 
proof of payment. Roche distinctly says that the Hunter 
draft of 3823.91, and other payments made by Broward, 
were in fact applied to the store account against Broward, 
and that none of them were in fact applied to either the 
note or acceptance, except the balance of $11.66 which he 
says he applied to the note. The store account outside of 
the note and acceptance was $1,015.25, the note $130, and 
the acceptance, $204.41. The refereee holds that as the 
payments up to and including that of $823.91, (the Hunter 
drait) made August 13th, 1880, exceeded all the then ex- 
isting indebtedness of Broward to Roche, and that the note 
was a part of such indebtedness, that they operated in law 
as a payment of the note. The referee thus practically de- 
nies Roche’s claim to withhold any of the funds from the 
then existing indebtedness, for application to future pur- 
chases on the open account. But he finds, in accordance 
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with Roche’s testimony, that the Broward acceptance was 
not given till after all the payments had been made. This 
finding is also sustained by the date of the acceptance, May 
24th, 1881. The amount of the account, deducting both 
the note and acceptance, was $11.66 less than all the pay- 
ments, they amounting to $1,026.91; but assuming the note to 
have been satisfied in law as was held by the referee, there 
remained a balance of $118.34 unpaid on the account, with 
nothing in R.’s hands to apply to the acceptance when he 
should receive it, and of course with not even the $11.66 
balance which he attempted to apply to the note, 

The proposition of counsel that the propriety of the find- 
ing of the referee that Broward owed Roche the exact 
amount of the principal and interest represented by the ac- 
ceptance “depends upon the fact and cannot be made out 
in the absence of the fact that the purchases made of the 
plaintiff by the defendant subsequently to the plaintift’s 
receipt of the $823.91 represented precisely this balance,” 
(i. e., the balance remainIng in R.’s hands after the payment 
in August, 1880, of the $823.91,) “and no more,” is to our 
minds wholly untenable. It is shown that the accruing 
store account not only absorbed the balance remaining in 
R.’s hands to B.’s credit after the payment of the $823.91, 
but that it ran on and absorbed the other payments after- 
wards made by B., the last of which B. says was made as 
late as April 15th, 1881. Roche distinctly says that the 
payments were applied to the store account, and we find 
that its last item is April Ist, 1881. Had there not been 
the “ retraxit ” as to the open account, the referee, believing, 
as he evidently did, Roche’s statements, for no other theory 
is consistent with his findings, must have given judgment 
for not only the accceptance, but the balance of the open ac- 
count also. It was not necessary that there should be no 
balance remaining due on the store account to authorize a 
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recovery on the acceptance. Had there moreover, on the 
other hand, have remained in Roche’s hands, when he re- 
ceived the acceptance, a balance over and above the store 
account, such balance would have gone in full or partial 
payment ot the acceptance, according to the amount of such 
balance. 

The finding of the referee on the acceptance necessarily 
involves the conclusion that he was satisfied that the bal- 
ance to Broward’s credit in August and all other future 
payments were absorbed by future purchases in the open 
account, for otherwise he could not have found for the plain- 
tift without entirely repndiating the theory on which he 
found the note had been paid. We see no error in our 
former conclusions. 

Petition for a rehearing is denied. 








